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LETTERS 


The Meaning of Jurisdiction 

Judge Scott Stephens’ article on the 
third species of jurisdiction (March) is 
interesting. I suggest that it is not cor- 
rect. There is no third kind of jurisdic- 
tion. The word jurisdiction is one that 
is subject to many meanings. When it 
is used in its sense of jurisdiction of 
the subject matter and of the person, 
it is as the technical legal core of the 
word. 

The word is loosely used in many 
aspects, just as “pleadings” is. It is 
sometimes used to mean that the court 
lacks authority under substantive 
principles of law. The lack of authority 
is not the same as a lack of jurisdic- 
tion. Appellate courts are not precise 
in using the term. 

The procedural jurisdiction that 
Judge Stephens seeks to create is 
merely a lack of authority under sub- 
stantive law. It is not “jurisdictional.” 
The fact that the courts have used 
language indicating that it is, does 
not make it so. Many appellate judges 
have difficulty in expressing them- 
selves accurately. A better example is 
the use of jurisdictional venue in many 
older decisions. 

For example, three of the four items 
Judge Stephens lists that have been 
characterized as jurisdictional are not. 
A court is without authority to enter 


an order until a case is opened because 
there is nothing for it to act on. It has 
nothing to do with jurisdiction in its 
technical sense. It has to do with legal 
void. 

A court cannot enter an order out- 
side the scope of the pleadings because 
it cannot create issues that the parties 
have not created. It is not a question of 
jurisdiction. It is a question of lack of 
authority under principles of substan- 
tive law. 

When a case is terminated by a 
voluntary dismissal, the court loses 
jurisdiction of the persons. It cannot 
act because there is nothing for it to 
act on. It is a lack of jurisdiction over 
the persons of the parties. They are 
gone from the litigation so the court 
cannot act as to them. 

A court lacks authority to enter an 
order on a matter under appellate 
review because the authority has 
been transferred to another court. The 
transfer has caused the trial court to 
lose jurisdiction over the persons of the 
parties for that particular order. This 
is a true loss of jurisdiction because of 
the transfer. 

Jurisdiction cannot be created by 
the method, or lack of it, for correc- 
tion of an order on appeal. That is the 
formulation of a concept for creating 
jurisdiction that does not exist. Er- 
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rors in the decisions caused by the 
language used by appellate judges is 
not a basis for jurisdiction. Many times 
the courts have used jurisdiction when 
they meant authority. The two are not 
synonymous. Neither should we make 
the third kind of jurisdiction out of the 
failure of the courts to use the word 
properly. 

Henry P. Trawick, JR., Sarasota 


Author Responds 

In Mr. Trawick’s world there are 
zero procedural uses of the word “juris- 
diction.” No court has ever “retained” 
jurisdiction over a specified issue, the 
statutes authorizing that practice do 
not exist, and the (obviously proce- 
dural) cases holding pleadings to be 
“jurisdictional” do not exist. Instead, 
make-believe terms (legal void?) pre- 
vail and he commits the same error 
of in personam jurisdiction the article 
cautioned against (dismissal does 
not change parties’ contacts with the 
state). Mr. Trawick missed the main 
point of the article. Practitioners living 
in the real world would be ill-advised 
to deny the existence of applicable 


cases and statutes, and should not 
expect favorable results from imperi- 
ously declaring the cases “wrong.” 
JUDGE Scott STEPHENS, Tampa 


Alternative to the Construction 
Lien Transfer Bond Problem 

The problems with the Florida con- 
struction lien transfer bond statute 
are real, but the solution offered in 
the March article (“Practical Solu- 
tions to the Problems Resulting from 
the Real Life Application of Florida’s 
Construction Lien Transfer Bond 
Statute”) is impractical and expen- 
sive. I offer two alternative solutions 
for discussion. First, given the current 
cost of construction litigation, each 
lien transfer bond should include for 
attorneys’ fees and costs, $25,000 or 
25 percent of the amount claimed, 
whichever is larger. That would 
eliminate the need for expensive and 
ineffective bond increase proceedings, 
since in many cases, an increase 
in the bond amount that cannot be 
placed as a lien against the property 
is likely to be completely ineffective. 
Second, to preclude the bonding 


requirement, (and the attorneys’ fee 
shifting provision generally), from 
being used as a sword, the legislature 
should consider a proportional fees 
statute. If the recovery exceeds 75 
percent of the lien amount, plaintiff 
recovers all of their fees and costs. If 
the recovery is between 50 and 75 
percent of the lien amount, plaintiff 
receives the recovered percentage of 
their fees and costs. If the recovery is 
between 25 percent and 50 percent of 
the lien amount, plaintiff recovers no 
fees and costs. If the recovery is less 
than 25 percent of the lien amount, 
defendant should be deemed to be 
the prevailing party and entitled to 
recover their fees and costs. 

Stan ey T. Papcett, Tampa 


Editor’s Note 

Jonathan M. Streisfeld, author of 
“We’re Back: The Appellate Court 
Said You Didn’t Find Anything” (April 
2008), was erroneously cited as a part- 
ner with Brinkley, Morgan, Solomonm 
Tatum, Stanley, Lunny & Crosby, LLP. 
He is a partner in The Kopelowitz 
Ostrow Firm, P.A. 
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by Francisco R. Angones 


Protecting Our Independent Judiciary 


“Judicial Independence — Freedom from direction, control, or interference in the operation or exercise of judicial powers by either 
the legislative or executive arms of government.” Legal Words Dictionary, Reed International Books 


Ss we move into May, we 
celebrate the 50th anniver- 
sary of Law Day, a vision 
of American Bar Associa- 
tion President Charles S. Rhyne in 
1957, designed to celebrate our legal 
system. Law Day was established by 
President Dwight D. Eisenhower in 
1958 and became part of the United 
States Code (Title 36, §164) through a 
congressional resolution in 1961. 

In a 1958 radio broadcast, Charles 
Rhyne spoke about the first Law Day: 
“In these days of soul-searching and 
re-evaluation and inventorying the 
basic concepts and principles brought 
on by the expansion of man’s vision 
to the new frontiers and horizons of 
outer space, we want the people of 
the world to know that we in America 
have an unshakable belief in the most 
essential ingredient of our way of life 
— the rule of law .... It has afforded 
protection to the weak, the oppressed, 
the minorities, the unpopular.” 

This year’s Law Day theme, “The 
Rule of Law: Foundation for Com- 
munities of Opportunity and Equity” 
invites us to contemplate the funda- 
mental importance of an indepen- 
dent judiciary as the foundation of 
the sound justice system envisioned 
— and fought dearly for — by this 
country’s founding fathers. 

There are several keys to an inde- 
pendent judiciary. Its decisions and 
judgments must be respected by the 
legislative and executive branches, 
and its appropriations must be ad- 
equate. Both the courts and individual 
judges must be free to issue balanced 
and unbiased decisions free from per- 
sonal, political, or economic pressures, 
the law their only authority. 

In her April 2005 message, the 
president of the Santa Clara County 
Bar Association in California, Julie- 
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Emede, wrote of her concern about a 
“Judiciary Under Attack.” “Without 
the judiciary exercising its proper 
role, it may have taken decades longer 
(if ever) to eliminate segregation; the 
ban against inter-racial marriage; laws 
prohibiting blacks from voting and en- 
tering into professions such as law and 
medicine; and laws prohibiting women 
from voting, holding property in their 
own name, and entering into profes- 
sions such as law and medicine. All of 
these legal rights, just to name a few, 
had been and likely would have con- 
tinued to be trampled by the majority 
will of the people. It is the possibility 
of tyranny and the exercise of arrogant 
power by the legislative and executive 
branches that the judiciary was meant 
to check and keep in balance.” 

Iam reminded of a comment by Dr. 
Martin Luther King, Jr., from a letter 
he wrote from the Birmingham jail 
in 1963. “I submit that an individual 
who breaks a law that conscience 
tells him is unjust, and who willingly 
accepts the penalty of imprisonment 


in order to arouse the conscience of 
the community over its injustice, is in 
reality expressing the highest respect 
for law.” 

Right now in Florida, the main 
threat to the courts is economic. 
Though it garners less than one 
percent of state government funds, 
the state court system has sustained 
major cuts from its current budget 
and is bracing for further cuts in the 
coming fiscal year. Budget cuts of the 
magnitude now being discussed in 
the legislature threaten not only the 
judiciary’s independence, but also its 
ability to carry out its constitutional 
mandate at all. 

Putting aside for the moment the 
catastrophic consequences drastic 
cuts would have for displaced court 
employees and their families, consider 
the effect it would have on the aver- 
age Florida citizen: decreased access 
to attorneys; closure of drug courts; 
delays in handling traffic cases; civil 
cases of every stripe being pushed to 
the back of the line behind criminal 
cases— including the newly instituted 
and highly regarded business courts; 
drug offenders and career criminals 
arrested and released multiple times 
before finally getting their day in court; 
increases in fines and an ever-growing 
remove between the courts and the 
indigent clients they aim to serve. 

Writing in 1998, Justice Steven G. 
Bryer put it simply: “We must keep in 
mind that judicial independence is a 
means toward a strong judicial insti- 
tution. The strong judicial institution 
is a means toward securing the basic 
goals of people: human liberty and a 
reasonable level of prosperity.” 
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TRUTH 


‘ 


ETHICS IN NEGOTIATION AND MEDIATION 


FOR THE FLORIDA ATTORNEY 


awyers face several sets of ethical obligations when 
engaged in negotiations on behalf of clients! — the 
obligation of competence,’ the obligation to be 
truthful,’ the obligation to be a zealous advocate,‘ 
the obligation to be fair,> and the obligation to keep the client 
informed,® among others. In a litigation setting, the lawyer 
may also have the obligation to inform the client of economic 
cost-saving methods of dispute resolution.’ In mediation,° 
there are numerous potential ethical obligations. For the 
lawyer-advocate, mediation presents not only obligations 
to the client, but also to the other side and mediator.’ The 


lawyer-mediator must consider the disclosure and confiden- . 


tiality obligations” based on The Florida Bar ethics rules as 
well as the mediator rules of ethics and conduct. 

The lines of ethical conduct for lawyers in negotiation and 
mediation are not always clear. The Rules Regulating The 
Florida Bar, Ch. 4: Florida Rules of Professional Conduct 
(FRPC), effective since 1986, were based upon the ABA Mod- 
el Rules of Professional Conduct and subsequently amended 
to reflect much of the ABA’s “2000 Rules,” approved by the 
ABA House of Delegates in 2002.'! In addressing ethical 
issues in negotiation and mediation, the authors draw not 
only from Florida’s current Rules of Professional Conduct 
but also look for guidance from the ABA’s 2000 Rules. 


Ethical Obligations of Lawyers 

¢ The Obligation of Competence 

The first ethical obligation of counsel in representing cli- 
ents, in all contexts, not just in negotiation and mediation, 
is Rule 4-1.1, which provides an obligation of competence. 
This rule is unchanged in the 2000 Rules. It reads in both 
versions: 


by O. Russel Murray and Stephen A. Bailey 


Rule 4-1.1 Competence 

A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the repre- 
sentation. 


Rule 4-1.1 is important to ethics in negotiation and me- 
diation because the Florida Rules of Civil Procedure 1.700 
provide that the presiding judge may enter an order refer- 
ring all or any part of a contested civil matter to mediation 
or arbitration. In such matters, a lawyer cannot adequately 
represent the client in mediation or arbitration, without 
“the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation.” 

What is the level of competence envisioned in Rule 1.700? 
Is it community standard? If so, the level of lawyer compe- 
tence in ADR may be quite low. The comment to the rule 
leaves lawyers to answer these questions for themselves, 
or to ask advice of other lawyers or nonlegal experts. 

¢ The Obligation to be Truthful 

FRPC 4-4.1, Truthfulness in Statements to Others, sets 
forth a lawyer’s ethical obligation of truthfulness in negotia- 
tions, including truthfulness in a mediation session: 

Rule 4-4.1 Truthfulness in Statements to Others 
In the course of representing a client a lawyer shall not know- 
ingly: 

- (a) make a false statement of material fact or law to a third 
person, or 

(b) fail to disclose a material fact to a third person when 


disclosure is necessary to avoid assisting a criminal or fraudulent 
act by a client, unless disclosure is prohibited by Rule 4-1.6. 


On its face, the language of FRPC 4-4.1 appears to be quite 
clear and unambiguous by requiring no lying or shading of 


the truth in negotiations. Indeed, the lawyer’s obligation to 
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be truthful in negotiating with oppo- 
nents and counsel is on the same level 
as that applicable in court. The FRPC 
4-3.3 reads: 
Rule 4-3.3 Candor Toward the Tribunal 
(a) A lawyer shall not knowingly: 

(1) make a false statement of mate- 
rial fact or law to a tribunal; 

(2) fail to disclose a material fact to 
a tribunal when disclosure is necessary to 
avoid assisting a criminal or fraudulent act 
by the client .... 

Similarity between FRPC 4-4.1 and 
FRPC 4-3.3 both require that in ad- 
dressing a court or tribunal, a lawyer 
shall not lie about material facts, and 
in negotiations or mediations with an 
opposing party, the lawyer is held to 
the same level as if making representa- 
tions to a court. 

But the comment to FRPC 4-4.1 

takes away what the rule seems to 
give. The official comment indicates 
that Rule 4-4.1 is not as absolute as it 
appears: 
This [rjule refers to statements of fact. 
Whether a particular statement should be 
regarded as one of fact can depend on the 
circumstances. Under generally accepted 
conventions in negotiation, certain types 
of statements ordinarily are not taken as 
statements of material fact. Estimates of 
price or value ... and a party's intentions 
as to an acceptable settlement of a claim 
are ordinarily in this category, and so is the 
existence of an undisclosed principal... 

Misrepresentations or outright lies 
about value, your bottom line, and 
even whom you really represent in the 
negotiations may be acceptable. 

Indeed, anything that falls under 
the umbrella of “accepted conven- 
tions in negotiation” maybe accept- 
able ethical conduct in negotiations. 
However, the parameters of accepted 
negotiation conventions are uncer- 
tain. Such conventions may be quite 
different in rural northwest Florida 
from those in Miami. They may also 
be different from one attorney to the 
next. Thus, the adage, “Caveat emptor, 
caveat venditor, and caveat negotiator 
— everyone may be lying and everyone 
should beware,””” must be kept in mind 
throughout the negotiation process. 

While Florida’s Professional Ethics 
Committee does not always follow 
ABA ethics opinions, this conclusion 
is reflected in the ABA’s Standing 
Committee on Ethics Formal Opinion 
06-439, which expressed that a lawyer 
has greater leeway in misrepresenting 
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a client’s position in negotiations or in 
a mediation session than the lawyer 
has in addressing a tribunal. “It is not 
unusual in a negotiation for a party, 
directly or through counsel, to make 
a statement in the course of commu- 
nicating its position that is less than 
entirely forthcoming.” And, “[a] party 
in negotiation also might exaggerate or 
emphasize strengths, and minimize or 
deemphasize weaknesses, of its factual 
or legal position.”"* But, “[a] deliberate 
misrepresentation or lie to a judge in 
pretrial negotiations would be im- 
proper ....”!° The opinion also clarifies 
that Rule 4.1 is applicable in media- 
tion, rather than Rule 3.3, and that 
the Rule 8.4, Misconduct, standard is 


not more demanding of attorneys in — 


negotiations than is Rule 4.1. 

e The Obligation to be a Zealous 
Advocate 

“Zealous advocacy” is a hallmark 
of assertive and aggressive conduct 
by lawyers in advocating for a client 
in negotiations. Although the phrase, 
“represent a client zealously within 
the bounds of the law,””’ is no longer 
contained in the 2000 Rules, the catch 
phrase “zealous advocacy,” remains in 
both the preamble and in some com- 
ments to both the 2000 Rules and the 
FRPC: 
Preamble: A Lawyer’s Responsibilities 

As a representative of clients, a lawyer 
performs various functions. As advisor, a 
lawyer provides a client with an informed 
understanding of the client’s legal rights 
and obligations and explains their practical 
implications. As advocate, a lawyer zeal- 
ously asserts the client’s position under the 
rules of the adversary system. .. . 

A lawyer’s responsibilities as a represen- 
tative of clients, an officer of the legal system 
and a public citizen are usually harmonious. 
Thus, when an opposing party is well repre- 
sented, a lawyer can be a zealous advocate 
on behalf of a client and at the same time 
assume that justice is being done... 

Additionally, the preambles in both 
the 2000 Rules and the FRPC, contain 
statements that, “[a]ls negotiator, a 
lawyer seeks a result advantageous 
to the client but consistent with re- 
quirements of honest dealings with 
others.” Furthermore, the Florida 
preamble states: 

Within the framework of these rules, how- 
ever, many difficult issues of professional 
discretion can arise. Such issues must be 
resolved through the exercise of sensitive 
professional and moral judgment guided by 
the basic principles underlying the rules. 


These principles include the lawyer’s obli- 
gation to [“zealously” omitted in Florida’s 
preamble] protect and pursue a client’s 
legitimate interests, with the bounds of the 
law, while maintaining a professional, cour- 
teous, and civil attitude toward all persons 
involved in the legal system.”° 


The parenthetical language is in the 
ABA’s 2000 Rules version, but is not 
contained in Florida’s preamble. Query 
also whether this deleted language re- 
ally assists the lawyer in determining 
the limits of ethical, zealous advocacy 
versus the obligations to be truthful 
in negotiations. While the preamble 
admonishes lawyers to be civil, profes- 
sional, and courteous, it says nothing 
about being truthful. Perhaps lying in 
negotiation or mediation with a smile 
is permitted but lying with a sneer is 
not. 

¢ The Limits of Puffing and Bluffing 
in Negotiations 

The line between knowing false- 
hoods under Rule 4-4.1 and puffing 
and bluffing is not always clear. And, 
who decides? Mellissa Nelken says 
that deceptive techniques are com- 
monplace in distributive bargaining” 
and that “such tactics are fundamen- 
tal to negotiation itself and therefore 
cannot be considered unethical when 
used by lawyers.”’ Gerald Wetlaufer 
stated the matter succinctly: “[O]ne 
who lies in negotiations is in a position 
to capture almost all of the benefits of 
lying while suffering only a small por- 
tion of the costs .... [I]n the language 
of the economists, this state of affairs 
will lead, almost automatically, to an 
overproduction of lies.” 

Others commentators, however, 
would impose higher standards. Judge 
Rubin would argue that attorneys are 
not required to do all that their clients 
might demand in negotiations, and 
would require that, “The lawyer must 
act honestly and in good faith.”™ 

What are the limits to puffing and 
bluffing? What are the limits to how 
far an attorney can go in the name 
of zealous advocacy? The end result 
of both negotiation and mediation is 
often a settlement agreement. Because 
a settlement agreement is a contract, 
it is subject to challenge in the same 
manner as any other contract. Fraud 
and misrepresentation, therefore, may 
negate the settlement agreement. 
But, if the lies that were told were 
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mere puffery and considered within 
the bounds of accepted conventions in 
negotiation, then the settlement agree- 
ment should stand.” 

FRPC 4-4.1 and the comments 
thereunder may let the lawyer off 
the hook ethically. Does the rule and 
comments shield a settlement agree- 
ment from challenge on fraudulent 
inducement grounds? Rule 4-4.1 may 
not automatically protect the contract 
from challenge if the lawyer’s lies are 
construed, for disciplinary purposes, as 
within “generally accepted conventions 
in negotiation,” but that is probably 
the practical effect. If the lawyer’s 
comments, though outright lies, fall 
under Rule 4-4.1’s generally accepted 
conventions, then the victim of the 
lies will be hard-pressed to say that 
reliance on the lies was reasonable.”® 

Furthermore, in Florida, there are 
statutory exceptions to the general 
rule that all communications in media- 
tion are confidential. These exceptions 
ensure ethical conduct in mediation as 
well as negotiation. The Florida Me- 
diation Confidentiality and Privilege 
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Act provides that all communications 
made in or relating to the mediation 
session are confidential (with a few 
enumerated exceptions) and may not 
be used in subsequent proceedings: 


§44.405, Fla. Stat. (2004). Confidentiality; 
Privilege; Exceptions 

(1) Except as provided in this section, 
all mediation communication shall be 
confidential. A mediation participant shall 
not disclose a mediation communication 
to a person other than another mediation 
participant or a participant’s counsel... 

(2) A mediation party has a privilege to 
refuse to testify and to prevent any other 
person from testifying in a subsequent 
proceeding regarding mediation commu- 
nications.... 


(4)(a) Notwithstanding subsections (1) 
and (2), there is no confidentiality or privi- 
lege attached to a signed written agreement 
reached during a mediation, unless the par- 
ties agree otherwise, or for any mediation 
communication: 

(1) For which confidentiality or privi- 
lege against disclosure has been waived by 
all parties; 

(2) That is willfully used to plan 
a crime, commit or attempt to commit a 
crime, conceal ongoing criminal activity, or 
threaten violence; 

(3) That requires a mandatory report 


pursuant to chapter 39. ..; 

(4) Offered to report, prove, or dis- 
prove professional malpractice occurring 
during the mediation, solely for the purpose 
of the professional malpractice proceed- 
ing; 

(5) Offered for the limited purpose of 
establishing or refuting legally recognized 
grounds for voiding or reforming a settle- 
ment agreement reached during a media- 
tion; or 

(6) Offered to report, prove, or dis- 
prove professional misconduct occurring 
during the mediation, solely for the internal 
use of the body conducting the investigation 
of the conduct. 


Thus, if a lawyer and client mislead 
and defraud an opposing party in me- 
diation, the opposing party may argue 
that the agreement is void or should 
be reformed, if the victimized party 
later learns of the fraud. Of greater 
significance is the language in FS. 
§44.405(4)(a)(6) (2004) providing for 
the introduction of evidence that the 
attorney participated in the fraud in 
a subsequent investigation of attorney 
misconduct by The Florida Bar. 

¢ The Obligation to Keep the Client 
Informed 

In negotiations, as elsewhere in rep- 
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resenting a client, the attorney has an 
obligation to keep the client informed. 
The FRPC 4-1.4 reads: 


Rule 4-1.4 Communication 

(a) A lawyer shall: 

(1) promptly inform the client of 
any decision or circumstance with respect 
to which the client’s informed consent, as 
defined in terminology, is required by these 
Rules; 

(2) reasonably consult with the cli- 
ent about the means by which the client’s 
objectives are to be accomplished; 

(3) keep the client reasonably in- 
formed about the status of the matter; 

(4) promptly comply with reasonable 
requests for information; and 

(5) consult with the client about 
any relevant limitation on the lawyer’s 
conduct when the lawyer knows or reason- 
ably should know that the client expects 
assistance not permitted by the Rules of 
Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the 
extent reasonably necessary to permit the 
client to make informed decisions regarding 
the representation. 


FRPC 4-1.4(a)(1) requires the law- 
yer to “promptly inform” the client, 
and FRPC 4-1.4(a)(3) requires the 
lawyer to “keep the client reasonably 
informed....” FRPC 4-1.4(a)(5) requires 
the lawyer to “consult with the client,” 
while FRPC 4-1.4(b) says, “[a] lawyer 
shall explain a matter to the extent 
reasonably necessary to permit the cli- 
ent to make informed decisions ....” In 
the context of settlement negotiations, 
FRPC 4-1.2: Objectives and Scope of 
Representation, 4-1.2(a) adds, “[a] 
lawyer shall abide by a client’s decision 
whether to settle a matter.” 

These rules require the attorney to 
keep the client apprised of settlement 
offers and to abide by the client’s de- 
sires to settle. In practice, however, the 
lawyer may control the flow of informa- 
tion to the client in the negotiation and 


settlement process. To reduce a client’s 
expectations, an attorney might ma- 
nipulate information provided to the 
client, or engage a hard-ball mediator 
with a reputation for pressuring par- 
ties to settle. Perhaps the attorney 
believes the client’s expectations are 
unrealistic, or perhaps the attorney's 
cost-benefit analysis indicates it is 
not in the attorney’s interest to try 
the case, even though the client would 
rather go to trial. 

Either way, there is an ethical di- 
lemma. The attorney could manipulate 
the client by withholding or sanitiz- 
ing information to foster settlement 
on terms that the attorney believes 
reasonable. The attorney was hired 
for his or her experience and expertise, 
and that may include the attorney's 
experience and expertise in valuing the 
case for settlement. The attorney may 
well be acting in the client’s interest 
in lowering the client’s expectations. 
Withholding information and manipu- 
lating information can cloud the ethics 
of negotiation. The comments to FRPC 
4-1.4 do not extend the same leeway 
to lawyers in communicating with 
their clients as are extended by the 
comments to FRPC 4-4.1”’ regarding 
truthfulness in communicating with 
others. 


Ethical Obligations of Lawyer- 
Mediators 

e The Lawyer as a Neutral in Dis- 
pute Resolution 

The lawyer-mediator must follow 
the ethical rules and standards of a 
mediator,” and additionally, the ethi- 
cal obligations of lawyers, even though 
the lawyer-mediator is not acting as an 
advocate.” The following discussion 


focuses primarily on those additional 
ethical obligations imposed on lawyers 
acting as mediators. Because the law- 
yer-mediator is not representing (or 
is not supposed to be representing) a 
client in the mediation, many of the 
ethical obligations of the lawyer to 
the client are not impacted. The law- 
yer-mediator does, however, have to 
take precautions to ensure that he or 
she does not end up representing one 
side, the other, or both in the course of 
the mediation. Rule 4-2.4 in the FRPC 
helps clarify the role of the lawyer-me- 
diator. 

FRPC 4-2.4 provides that the lawyer 
is not representing the parties when 
acting as a third-party neutral to as- 


_ sist in dispute resolution, but requires 


the lawyer-mediator to inform unrep- 
resented parties that he or she is not 
representing them and to explain the 
mediator’s role. 


Rule 4-2.4 Lawyer Serving as Third-Party 
Neutral 

(a) A lawyer serves as a third-party 
neutral when the lawyer assists two or more 
persons who are not clients of the lawyer to 
reach a resolution of a dispute or other mat- 
ter that has arisen between them. Service 
as a third-party neutral may include service 
as an arbitrator, a mediator or in such other 
capacity as will enable the lawyer to assist 
the parties to resolve the matter. 

(b) A lawyer serving as a third-party 
neutral shall inform unrepresented parties 
that the lawyer is not representing them. 
When the lawyer knows or reasonably 
should know that a party does not under- 
stand the lawyer’s role in the matter, the 
lawyer shall explain the difference between 
the lawyer’s role as a third-party neutral 
and a lawyer's role as one who represents 
a client. 


Informing the disputants that the 
lawyer-mediator is not their attorney 
does not resolve all potential conflict 
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issues that may arise in the course 
of conducting the mediation. The 
lawyer-mediator still should avoid 
giving legal advice to one party or 
the other, as giving advice may give a 
party an impression of partiality or a 
misimpression regarding representa- 
tion. If a disputant believes that the 
lawyer-mediator is acting as his or her 
lawyer or advocate or perceives that 
the lawyer-mediator is advocating for 
an opponent, the ethical concerns for 
the lawyer-mediator mount. 

Likewise, under FRPC 4-2.4, if the 
lawyer-mediator assumes an evaluative 
role and gives one party an opinion as 
to the likely outcome at trial, this may 
sound much like giving legal advice. To 
the extent that the lawyer-mediator’s 
experienced opinion favors one side over 
the other, can the lawyer-mediator still 
be considered neutral? To the extent that 
the lawyer-mediator believes one party 
should move its settlement position 
more than the other to reach settlement, 
can the lawyer-mediator still be consid- 
ered neutral? And if the lawyer-mediator 
is giving advice to both sides, such as 
by giving an opinion on the outcome, 
has not the lawyer-mediator taken on 
two clients whose interests are at odds 
— even though the mediator told the 
parties at the beginning of the media- 
tion session that he or she is not acting 
as either party's lawyer? In addition to 
The Florida Bar ethics rules that apply 
to lawyer-mediators, there are numerous 
ethics rules that apply to all mediators, 
including lawyer-mediators. 

Another ethical problem arises for 
the lawyer-mediator when the time 
comes to draft a settlement agreement 
or memorandum of understanding. 
Drafting legal documents is the practice 
of law, and one lawyer cannot draft for 
two disputing parties at once without 
raising ethical concerns. The lawyer- 
mediator is again faced with a two-cli- 
ent problem and a conflict of interest in 
trying to draft a settlement document. 
It would appear that under FRPC 4-2.4, 
drafting should be left to counsel or the 
parties in order to avoid ethical pitfalls 
for the lawyer-mediator while serving 
as a third-party neutral. 

The ethical conflict of interest prob- 
lems for the lawyer-mediator are less 
foreboding when all parties are repre- 
sented by counsel. Represented parties 
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are less likely to view the mediator as 
providing legal advice if they have their 
own counsel with whom to consult, and 
such counsel could insulate the parties 
from adverse impacts of a mediator’s 
evaluative opinions or views of the law 
and possible outcome. 

¢ Neutrality and Disclosure Obliga- 
tions 

While not expressly set forth in the 
FRPC, lawyer-mediators may have 
neutrality and disclosure obligations 
imposed by various mediator ethics 
codes and standards, and the comment 
to FRPC 4-2.4 states that these may be 
binding ethical constraints: 
[2] The role of a third-party neutral is 
not unique to lawyers, although, in some 
court-connected contexts, only lawyers are 
allowed to serve in this role or to handle 
certain types of cases. In performing this 
role, the lawyer may be subject to court rules 
or other law that apply either to third-party 
neutrals generally or to lawyers serving as 
third-party neutrals. Lawyer-neutrals may 
also be subject to various codes of ethics, 
such as the Code of Ethics for Arbitration 
in Commercial Disputes prepared by a joint 
committee of the American Bar Association 
and the American Arbitration Association 
or the Model Standards of Conduct for Me- 
diators jointly prepared by the American 
Bar Association, the American Arbitration 


Association and the Society of Professionals 
in Dispute Resolution.*” 


As discussed, Florida has adopted 
rules for certified and court-appointed 
mediators that govern many aspects 
of mediator conduct. These rules 
obligate mediators to disclose infor- 
mation about potential conflicts of 
interest to ensure mediator neutrality. 
The Florida Rules for Certified and 
Court-appointed Mediators 10.340, for 
example, states that a mediator “shall 
not mediate a matter that presents a 
clear or undisclosed conflict of interest” 
and that “[djisclosure shall be made 
as soon as practical after the media- 
tor becomes aware of the interest or 
relationship giving rise to the potential 
conflict of interest.”*! While not specifi- 
cally restated or discussed in the com- 
ments in 4-2.4, it would appear likely 
that failure to comply with disclosure 
standards in the Florida Rules for 
Certified and Court-appointed Media- 
tors would also constitute an ethical 
violation under FRPC 4-2.4. 

© Confidentiality Concerns in Me- 
diatian 

While a lawyer’s primary obligation 


of confidentiality runs to the client and 
is covered by FRPC 4-1.6, Confidential- 
ity of Information, a lawyer-mediator 
also has confidentiality obligations. A 
mediator has two separate, although 
related, confidentiality obligations in 
mediation that involve different con- 
siderations. The first is the mediator’s 
obligation during the course of a me- 
diation session not to disclose to one 
party any confidential information 
provided by the other party. This obli- 
gation is not directly addressed in the 
FRPC, but is cited in the Florida Rules 
for Certified Mediators.*” The second 
is the requirement that the mediator, 
the parties, and others present at the 
mediation session maintain the confi- 
dentiality, after the mediation session 
is over, of all communications made in 
or incident to the mediation.** 

While the mediation session is pend- 
ing, the primary “confidentiality” con- 
cern is that the mediator not disclose 
information to one party that the other 
party revealed to the mediator in confi- 
dence. The consequences of disclosure 
of information during the mediation 
session could be disastrous to the 
settlement process and to the parties’ 
confidence in the mediator. Intentional 
disclosure of confidential information 
would result in disciplinary actions 
pursuant to the rules for certified 
mediators, but could also result in 
mediator liability under a breach of 
contract theory. Because there is no 
attorney-client relationship between 
the lawyer-mediator and the parties, 
however, there may not be a direct 
ethical violation under the FRPC. 

A more significant concern may be 
maintaining the confidentiality, after 
the mediation session is over, of com- 
munications made in or incident to 
the mediation. While information that 
is otherwise admissible or discover- 
able does not become inadmissible or 
protected solely by reason of its dis- 
closure or use in mediation, the scope 
of what is protected is quite broad. 
As discussed above, Florida rules for 
certified mediators provide that all 
communications made in or relating to 
the mediation session are confidential. 
While the obligation of confidentiality 
for attorneys is based on the rules for 
certified mediators, rather than based 
in Rules of Professional Conduct, the 
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lawyer-mediator may be on perilous 
ground in ignoring the post-mediation 
confidentiality requirement. 


Conclusion 

It can be difficult for a lawyer, or for a 
lawyer-mediator, to determine whether 
particular conduct in negotiation and 
mediation falls within acceptable 
parameters under the rules of profes- 
sional conduct. This determination is 
further clouded by the presence of mul- 
tiple and ever-changing ethics rules 
and conduct standards. Sometimes, 
other statutory edicts may confuse 
the issues further, or impede enforce- 
ment of ethical constraints on lawyer 
conduct. Is progress being made, or are 
we being dealt setbacks?* We fall back 
upon “generally accepted conventions 
in negotiation” as a guide, whatever 
they are, and, the authors suspect, our 
own internal moral judgments.O 


' Portions of these materials are derived 
from O. Russe, Murray, THE MEpIATION 
HANbDBOOK: EFFECTIVE STRATEGIES FOR LiTIGA- 
rors, Chapter 7: Ethics in Mediation and 
Negotiation (Bradford Pub. 2006). 

R. Rea. Bar 4-1.1, Competence. 

R. Rea. FLA. Bar 4-4.1, Truthfulness in 
Statements to Others. 

4 R. Rec. FLA. Bar 4-Preamble: “As a repre- 
sentative of clients, a lawyer performs vari- 
ous functions. As advisor, a lawyer provides 
aclient with an informed understanding of 
the client’s legal rights and obligations and 
explains their practical implications. As ad- 
vocate, a lawyer zealously asserts the client’s 
position under the rules of the adversary sys- 
tem. As negotiator, a lawyer seeks a result 
advantageous to the client but consistent 
with requirements of honest dealing with 
others. As intermediary between clients, 
a lawyer seeks to reconcile their interests 
as an advisor and, to a limited extent, as a 
spokesperson for each client. A lawyer acts 
as evaluator by examining a client’s legal 
affairs and reporting about them to the 
client or to others.” (Emphasis added.) 

5 R. Rec. Fua. Bar 4-3.4, Fairness to 
Opposing Party and Counsel. This rule 
generally pertains to a lawyer’s conduct 
in litigation and trial, but the obligations 
and the prohibitions against concealing or 
falsifying evidence and assisting others to 
do the same could impact lawyers in media- 
tion and negotiation as well, although these 
may more directly be covered under Rule 
4.1. 

®R. Rec. Bar 4-1.4, Communica- 
tion. 

7 R. Rea. FLA. Bar 4-2.1, Advisor: “In render- 
ing advice, a lawyer may refer not only to law 
but to other considerations such as moral, 
economic, social, and political factors that 
may be relevant to the client’s situation.” 

8 Fia. Star. 44.1011(2) defines mediation 


as a process whereby a neutral third person 
called a mediator acts to encourage and fa- 
cilitate the resolution of a dispute between 
two or more parties. It is an informal and 
nonadversarial process with the objective of 
helping the disputing parties reach a mutu- 
ally acceptable and voluntary agreement. In 
mediation, decisionmaking authority rests 
with the parties. The role of the mediator 
includes, but is not limited to, assisting the 
parties in identifying issues, fostering joint 
problem solving, and exploring settlement 
alternatives. 

R. Rec. Fia. Bar 4-4.1, Truthfulness in 
Statements to Others. 


' As stated, for example, in the Comment 
to R. Rec. Fa. Bar 4-2.2, Intermediary, “In 
performing such a role the lawyer may be 
subject to applicable codes of ethics, such 
as the Code of Ethics for Arbitration in 
Commercial Disputes prepared by a joint 
committee of the American Bar Association 
and the American Arbitration Association” 
(ABA/AAA Code of Ethics for Arbitration). 
The ABA/AAA Code of Ethics for Arbitra- 
tion requires extensive disclosures to avoid 
even the appearance of bias. A discussion of 
disclosure obligations is beyond the scope 
of these materials. See O. Russel Murray, 
Shifting from an Actual Bias to an Appear- 
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ance of Bias ADR Disclosure Standard, 7 
ABA CommerciAL & Business LITIGATION 
NEWSLETTER 7 (Winter 2006); O. Russel 
Murray, Arbitrator and Mediator Disclosure 
Obligations in Colorado, 34 THe CoLorapo 
Lawyer 9 (2005). 

"| As of July 10, 2007, 33 states have ad- 
opted the new ethics 2000 Rules, with modi- 
fications. Nine states have circulated pro- 
posed rules. Seven states have committees 
that have not yet issued a report, and only 
one state (Alabama) is not considering the 
recent revisions. See American Bar Associa- 
tion: Center for Professional Responsibility, 
Status of State Review of Professional Con- 
duct Rules (2007), available at www.abanet. 
org/cpr/jclr/ethics_2000_status_chart.pdf. 

Murray, THE MepiATION HANDBOOK: EF- 
FECTIVE STRATEGIES FOR LiTIGATORS at 157 
(Bradford Pub. 2006). 

'S Formal Opinion 06-439, p. 1. 

5 Td. at 4. 

‘6 Some commentators have taken issue 


with Formal Opinion 06-439, regarding it © 


as a setback to the progress of mediation as 
a process for dispute resolution by permit- 
ting too much leeway for deceit. Kimberlee 
K. Kovach, Ethics Opinion a Step Back 
in Time, Complicates Responsibility of 
Mediators, available at meetings.abanet. 
org/webupload/commupload/DR018000/ 
sitesofinterest_files/Ethics_Opinion_a_ 
Step_Back_in_Time.pdf. 

‘7 Canon 7 of the old ABA Model Code 
of Professional Responsibility (predating 
even the ABA Model Rules which long ago 
replaced it). 

18 Emphasis added. 

' Query whether this sentence urging 
honest dealings clarifies or complicates 
the Comment to Rule 4-4.1 to the effect 
that “generally accepted conventions in 
negotiation” override the obligation to be 
truthful. 

»0 Emphasis added. 

21 Me uissa L. NELKEN, ED., UNDERSTANDING 
NecoriatTion (Anderson Pub. Co. 2001). 

Td. at 356. 

*8 Gerald Wetlaufer, The Ethics of Lying 
in Negotiations, 75 Iowa L. Rev. 1219, 1230 
(1990). 

* Alvin Rubin, A Causerie on Lawyers’ 
Ethics in Negotiation, 35 La. L. Rev. 577, 
589 (1975). 

Murray, THE MepiaTion Hanppook: Er- 
FECTIVE STRATEGIES FOR LiTiGAToRS at 157 
(Bradford Pub. 2006). 

6 Td. at 159. 

27 R. Rec. Fia. Bar 4-4.1, Truthfulness 
in Statements to Others — Comments. 
“Whether a particular statement should be 
regarded as one of fact can depend on the 
circumstances. Under generally accepted 
conventions in negotiation, certain types 
of statements ordinarily are not taken as 
statements of material fact. Estimates of 
price or value ... and a party's intentions 
as to an acceptable settlement of a claim 
are ordinarily in this category, and so is the 
existence of an undisclosed principal .. . .” 

*8 Florida Rules for Certified and Court- 
appointed Mediators. 

2° When the mediator is also a judge or 
magistrate with some oversight or adju- 


dicative authority over the parties and 
the dispute, other judicial rules of conduct 
may apply. It is beyond our scope to delve 
into the role of judges when involved in 
mediation or settlement activities in mat- 
ters before them. Generally, this is not an 
issue in Florida, as most judges do not get 
involved in the settlement of cases before 
them — at least not at the state court level. 
Hon. John C. Cratsley, Judicial Ethics and 
Judicial Settlement Practices: Time for Two 
Strangers to Meet, ABA Dispute Res. Mac 16 
(Summer 2006), proposed one simple ethi- 
cal rule for sitting judges and magistrates: 
“[A] bar on any judge who undertakes 
settlement activity from ultimately trying 
the case if settlement fails — as well as ... 
written consent of the parties to participate 
in judicial settlement activities, disclosure 
of the settlement technique to be used by 
the judge, and mandatory training for any 
judge undertaking mediation or other form 
of settlement.” 

30 Emphasis added. 

31 R. Mep. 10.340. 

82 R. Mep.10.360(b). 

R. Mep. 10.420¢a)(S)- 
“(C]lommunications made during the pro- 
cess are confidential, except where disclo- 
sure is required by law.” 

84 Kovach, Ethics Opinion a Step Back 
in Time, Complicates Responsibility of 
Mediators, available at meetings.abanet. 
org/webupload/commupload/DR018000/ 
sitesofinterest_files/Ethics_Opinion_a_ 
Step_Back_in_Time.pdf. 


Stephen A. Bailey, prior to starting 
the The Bailey Law Firm, P.L., worked 
as an eminent domain trial attorney for 
a large statewide law firm representing 
owners against the government. Mr. Bailey 
also worked as an eminent domain trial at- 
torney for the Office of the Attorney General 
representing the Department of Transporta- 
tion in its acquisition of properties. He is 
a Florida Supreme Court certified circuit 
and county court mediator and teaches real 
estate law, real estate appraisal, real estate 
principles, and business law at the Florida 
State University College of Business. 

O. Russel Murray is the managing 
director of ADRcom.com and is one of the 
leading business and commercial ADR 
professionals in Colorado and the Rocky 
Mountain region. He has arbitrated and 
mediated cases ranging from mediation of 
conflicts among multinational corporate 
partners in a power generation facility in 
Latin America; to arbitration of securitiza- 
tion of debt issues in bank/borrower dis- 
putes; to mediation of shareholder disputes 
in closely held corporations; to mediation 
of issues among oil & gas operators and 
landowners; to mediations and arbitrations 
between contract disputants, joint ventur- 
ers, lenders and project participants, trade 
secret litigants. 
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Business LAw 


by Hank Jackson 


Noncompetition Restrictions as Terms in Initial Offers 
Under Buy/Sell Provisions — A Monkey Wrench? 


he business with two prin- 

cipals sharing equal owner- 

ship rights has an inherent 

problem from its inception 
— how eventually to part ways. Two 
commonly used strategies in manag- 
ing a separation are buy/sell provi- 
sions and noncompetition restrictions. 
A buy/sell provision creates a method 
to determine which of the two princi- 
pals will continue with the business, 
as well as the consideration to be paid 
for the other's interest. A noncompeti- 
tion restriction enables the principal 
continuing with the business to retain 
the customers and goodwill that may 
be the most important asset of the 
business, especially in the increas- 
ingly predominant service sector in 
our economy. 

These two legal tools have been 
around for some time, and their use in 
combination would appear to be ideal. 
But the inclusion of a noncompetition 
restriction in an offer under a buy/sell 
provision has proven to cause uncer- 
tainty and unintended consequences 
— the proverbial throwing in a mon- 
key wrench. 


Background of Buy/Sell 
Provisions 

A buy/sell provision as used in this 
article refers to the principals’ agree- 
ment entered into at the inception 
of the business that either principal 
may initiate an offer to purchase the 
interest of the other principal during 
the course of the venture. Addition- 
ally, upon receiving an offer from 
the initiating principal (offeror), the 
receiving principal (offeree) has only 
two options: 1) accept the offer and, 
thus, sell to the offeror, or 2) purchase 


22 THE FLORIDA BAR JOURNAL/MAY 2008 


the offeror’s interest on precisely the 
same terms as the initial offer — a 
mirror or symmetrical offer. Typically, 


the parties agree in the buy/sell pro-. 


vision to a strict deadline (commonly 
30 days) for the offeree to accept the 
initial offer or make a symmetrical 
offer. If the offeree fails to act timely, 
the buy/sell provision provides that 
the offeree accepts the initial offer by 
default. 

The rationale behind a buy/sell 
provision’s symmetrical aspect and 
severe deadline is to prevent the of- 
feror from making a low-ball offer to 
the other principal and to complete 
the separating transaction quickly. 
A strong incentive is created for the 
offeror to make carefully the initial of- 
fer on terms that are fair. Indeed, the 
offeror will become either the buyer 
or seller on those terms at the sole 
option of the offeree. Since there are 
no negotiations or multiple offers and 
counteroffers, this procedure prevents 
delay and transfer of the business oc- 
curs quickly. 


Background of Noncompetition 
Restrictions 

Noncompetition restrictions are 
contractual arrangements in which 
one party agrees not to compete with 
another party for a specific period of 
time. Such agreements are often used 
in employment agreements to prevent 
employees from competing with their 
employers, as well as to protect a 
buyer of a business from competition 
from the seller after the purchase. 

In most jurisdictions, including 
Florida, noncompetition agreements 
have historically been subject to at- 
tack for being void as against public 


policy — an improper restraint of 
trade. However, Florida, along with 
most other states, has enacted stat- 
utes explicitly authorizing noncom- 
petition restrictions and setting forth 
the requirements of such agreements.! 
Florida’s most recent noncompetition 
statute provides that such agree- 
ments must be supported by a “le- 
gitimate business interest,”’ as well 
as the requested restrictions must be 
reasonably necessary to protect those 
interests.* The legitimate business 
interests that are commonly used to 
justify noncompetition restrictions 
relating to the sale of a business are 
1) trade secret information; 2) con- 
fidential information; 3) customer 
relationships; and 4) goodwill.‘ 

Despite the considerable speci- 
ficity of Florida’s noncompetition 
statute, there is substantial litiga- 
tion regarding the enforceability of 
noncompetition restrictions. What 
factual evidence is sufficient to prove 
a legitimate business interest and the 
degree of restraint that is reasonably 
necessary is inherently fact specific to 
the particular case.° 


The Monkey Wrench 

The buy/sell provision assures 
that when one principal buys the 
other’s interests, it occurs fairly and 
quickly. And noncompetition restric- 
tions provide the purchaser of the 
business with the ability to protect 
the business’ critical assets — often 
its customers and goodwill. An offer 
pursuant to a buy/sell provision that 
includes as a term a noncompetition 
restriction would appear to be an ideal 
combination. But traditionally terms 
of an offer under buy/sell provisions 
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are limited to only monetary terms 
and no other conditions. As a result, 
the noncompetition restriction be- 
comes the monkey wrench. 

The inclusion of noncompetition 
restrictions (a nonmonetary term) 
in an offer pursuant to a buy/sell 
provision can destroy the symmetri- 
cal aspect of the buy/sell. Although 
its inclusion might be symmetrical 
in a technical sense (apply to both 
parties), the effect on each principal 
may be drastically different. For 
example, one principal may have 
much stronger relationships with 
the business’ customers (“customer 
schmoozer”). The other principal may 
have virtually no relationships with 
the business’ customers, but pro- 
vides standard backroom operations 
(“backroom operator”). Customer 
schmoozer, as a buyer, has the ability 
to retain and protect the business’ 
customers without noncompetition 
restrictions as part of the purchase. 
Consequently, customer schmoozer, 
as a buyer, will place no value on 
having noncompetition restrictions 


against backroom operator. On the 
other hand. backroom operator, whose 
relationships with the customers are 
weak, wiil as a buyer place a very high 
value on the inclusion of noncompeti- 
tion restrictions against customer 
schmoozer. Backroom operator needs 
the noncompetition restrictions to 
assure that customer schmoozer does 
not divert the business’ customers 
to another business after backroom 
operator purchases the business. 
Simply stated, an offer that includes 
a noncompetition restriction is signifi- 
cantly unsymmetrical as a practical 
matter as applied to principals such 
as customer schmoozer and backroom 
operator.® 


A Case in Point — P&O Ports of 
Florida 

The inclusion of noncompetition 
terms in an offer under a buy/sell 
provision became a monkey wrench 
in P&O Ports of Florida, Inc. v. Conti- 
nental Stevedoring & Terminals, Inc., 
904 So. 2d 507 (Fla. 3d DCA 2005). The 
buy/sell provision in the parties’ ini- 
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tial agreement provided that the offer 
“shall be at such price and upon such 
terms and conditions as the [o]ffering 
[m]ember deems appropriate.”’ The 
parties’ agreement also provided 
that the noncompetition restrictions 
entered into at the business’ incep- 
tion were to “survive any transfer or 
other disposition by any member of 
its [mJembership [i]nterest....”* Under 
the buy/sell provision in the parties’ 
agreement, one of the principals initi- 
ated an offer of $7.2 million with the 
condition that the noncompetition 
provision in the parties’ agreement 
be waived. The trial court first found 
the parties’ agreement ambiguous 
as to whether the noncompetition 


. restriction could be waived.! After 


considering extrinsic evidence, the 
trial court then ruled that it was the 
intent of the parties that waiver of the 
noncompetition restrictions could not 
be a condition of an offer under the 
buy/sell provision." 

Further complicating P&O Ports 
of Florida was the procedural quag- 
mire caused by the inclusion of the 
improper condition (waiver of the 
noncompetition provision) in the offer 
under the buy/sell provision. Upon 
receiving the initial offer, the offeree 
under the parties’ agreement had 30 
days either to accept the offer or pur- 
chase the offeror’s interest upon the 
“same terms and conditions.”!” Faced 
with what the offeree believed was an 
improper offer, the offeree sought an 
emergency injunction and declaratory 
relief to preclude the offeror from en- 
forcing the proposed offer.'* The trial 
court extended the offeree’s time to 
respond to the offer by 90 days, dur- 
ing which time an evidentiary hearing 
was held." The trial court’s ultimate 
ruling was that the noncompetition 
restrictions in the parties’ agreement 
was intended to survive the termina- 
tion of the agreement and could not 
be waived as a term of an offer under 
the buy/sell provision." The trial court 
then struck the waiver condition from 
the offer, and the offeree accepted the 
judicially altered offer.'® 

On appeal, the appellate court 
affirmed that the condition was im- 
proper, but reversed the trial court’s 
holding that the judicially altered 
offer could be accepted."’ It held that 
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the offer, which waived the noncom- 
petition restriction clause, was void 
from its inception, and it was judicial 
error to modify material terms of the 
offer in order to turn an otherwise 
invalid offer into a valid one.'* In 
short, if the condition is invalid, then 
it follows that the entire offer is also 
invalid.'* The appellate court reversed 
and remanded. ” 

P&O Ports of Florida illustrates the 
complications involved in including 
noncompetition restrictions as terms 
in offers pursuant to buy/sell provi- 
sions. Importantly, the case can be 
read to hold firmly that parties may 
contractually agree in advance that 
noncompetition restrictions cannot 
be altered or terminated through an 
offer pursuant to a buy/sell provision. 
The issue, however, was not resolved 
regarding whether parties who have 
failed to agree in advance may create 
or waive noncompetition restrictions 
in an offer under a buy/sell provi- 
sion. 


The Meaning of “Price and Terms” 

Many buy/sell provisions provide 
that the initiating offer must set 
forth the “price and terms.” The courts 
have interpreted such language to be 
limited and to exclude nonmonetary 
conditions.”' Again, the concept is that 
an offer must be symmetrical so that 
it is fair, regardless of which princi- 
pal ultimately becomes the buyer or 
seller. 

The Florida Fourth District Court 
of Appeal in McTeague v. Treibitis, 
388 So. 2d 309 (Fla. 4th DCA 1980), 
was presented with whether an offer 
that included a condition pertaining 


to paying off the company’s debts was 
a proper term under a buy/sell provi- 
sion. The buy/sell provision required 
the initiating party to set forth the 
“price and terms.”” The court, in hold- 
ing such a condition was improper, 
concluded that the word “term” as 
relates to the sale of property had a 
restrictive meaning — namely, the 
amount, time, and manner of pay- 
ments.” This narrow reading of “price 
and terms” in McTeague suggests 
that issues relating to noncompeti- 
tion restrictions would fall outside 
of permissible “price and terms” in a 
buy/sell provision. 

Also, in McTeague, the inclusion 
of the improper condition in the of- 


fer caused procedural uncertainty . 


similar to the situation in P&O Ports 
of Florida. Instead of seeking an 
emergency injunction upon receiving 
an offer with improper terms, the 
offeree in McTeague simply notified 
the offeror of his acceptance of the 
offer without the improper or invalid 
terms.” The trial court ruled that 
such acceptance was permissible and 
enforced the sale absent the improper 
terms.” This holding is contrary to the 
ruling and rationale in P&O Ports of 
Florida that an offer containing an 
invalid term is void at its inception 
and in its entirety. 

The case of McTeague was cited in 
Harris v. Ahtna, Inc., 107 P. 3d 271 
(Alaska 2005), which commented 
extensively on what terms may be 
properly included in offers pursuant 
to buy/sell provisions. In Harris, the 
court invalidated an offer pursuant 
to a buy/sell provision that contained 
nonmonetary conditions. Those non- 
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monetary conditions included as- 
sumptions of loans and liability for 
guarantees of the “selling” principal.” 
The court analyzed the effect of the 
nonmonetary terms on the price that 
each principal would effectively pay 
depending on which principal became 
the “selling” principal.”’ It found the 
price to be substantially unequal.” 
The court explained that “nonmon- 
etary conditions often will not burden 
the parties equally.””’ If nonmonetary 
conditions are permitted, each party 
has an incentive to make the initial 
offer so as to take advantage of the 
ability to craft favorable conditions 
that benefit only itself. *° Such incen- 
tive is contrary to a central purpose 
of a buy/sell provision — fairness 
regardless of which principal is the 
buyer or seller. Although Harris cites 
McTeague as support that nonmon- 
etary conditions cannot be part of an 
offer pursuant to a buy/sell provision, 
the court refused to follow McTeague 
to the extent that McTeague can be 
read as permitting the offeree to ac- 
cept the initial offer absent improper 
conditions.*! Instead, Harris followed 
common law contract principles, 
which require an acceptance of an of- 
fer to be in exact compliance with the 
terms of the offer.*? Similar to P&O 
Ports of Florida, the court therefore 
reasoned that no contract was formed 
between the parties as a result of the 
improper condition in the offer. 


Drafting Noncompetition 
Restrictions in Initial 
Agreements to Apply Post-sale 
To avoid confusion created by a prin- 
cipal’s offer under a buy/sell provision 


Claims Prevention, Claims Preparation and Evaluation, Dispute Resolution, Litigation Support, Expert Testimony 


Our mission is to provide the best independent and objective expert counsel, advice, opinion and personal service on behalf of our clients. 


Please contact us to discuss how Strategy can assist you and your clients avoid or recover from litigation or insurance claims. 


Strategy, LLC 
Ph. (888) 268-2650 


www.strategyciaims.com 


Boston Chicago Denver Los Angeles Miami New York 
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Nondas Davis, Esq. Jayme Cassidy, Esq. Vennese Benitez Gordon 
Senior Attorney Placement Director Attorney Placement Director Business Development Director 
Florida Florida Fort Lauderdale, Orlando and Tampa Bay 


Alex J. Newton Michael Davey, Esq. David Maldonado, Esq. 
Executive Director of Attorney Placement Executive Director Senior Vice President 
Florida, Tennessee, and Texas Ft. Lauderdale and Miami Florida, Louisiana, Tennessee, Texas, and Colorado 


Marcia Heraman Julie DeLeon Gabriel Decaran-Voigt 
Placement Director Senior Placement Director Business Development Director 


Jacksonville and Tallahassee Miami Miami - 


= SPECIAL 
COUNSEL. 


Placerient Director 
. J ant Tallahassee : 
& 
_* feview projects of any size and duration, as well as providing experienced attorneys and paralegals | 5) ee OER 
__ litigation and business transactions. Specialized services include search and direct hire placement of 
legal professionals at all levels, medical document review, Concise® Deposition Summary Service,and 
are one for all-of Florida’s legal staffing needs. Call us today, 


that includes a noncompetition term, 
the principals should determine at 
the inception of the business whether 
noncompetition restrictions will sur- 
vive the transfer of the business from 
one principal to the other. The parties’ 
agreement should be conclusive on 
this issue and strictly prohibit the 
parties from creating, enhancing, 
modifying, or waiving noncompetition 
restrictions as a term or condition of 
an offer under a buy/sell provision. 
Although a symmetrical effect as 
relates to noncompetition restrictions 
upon the transfer of the business may 
be unobtainable, such unsymmetrical 
effect should be caused only as a 
result of negotiated terms between 
the principals at the inception of the 
venture — not because of nonmon- 
etary and non-negotiated terms in 
an offer under the buy/sell provision. 
The determination of noncompetition 
restrictions (if any) at the inception 
of the venture provides the parties 
an opportunity to evaluate and value 
such restrictions before the possible 
unsymmetrical effect occurs. Also, 
the parties can modify their behavior 
during the duration of the venture to 
mitigate any unsymmetrical impact. 
Additionally, to prevent procedural 
uncertainty if an arguably improper 
condition is included as a term in an 
offer, the parties’ agreement should 
provide that offers containing im- 
proper conditions (unless accepted in 
full, in writing by the offeree) are void 
from inception and in the entirety. 


Situations in Which the Monkey 
Wrench Still Exists 

As to parties’ agreements where 
post-sale noncompetition restrictions 
are not clear and definite, the inclu- 
sion of noncompetition restrictions or 
waiver of such restrictions in offers 
under buy/sell provisions remain 
problematic. The central purpose of 
buy/sell provisions indicates that such 
offers are improper. And the general 
principles of contract law support the 
conclusion that offers with improper 
conditions are not binding on the of- 
feree or offeror either in whole or in 
part. The courts, however, have not 
held as a general rule that noncom- 
petition restrictions can never be 


part of a proper offer under a buy/sell . 


provision. Additionally, as in Teague, 
it can be at least argued that offers 
including improper conditions may be 
accepted absent the improper condi- 
tion. Consequently, if one receives an 
offer under a buy/sell provision with 
terms relating to noncompetition re- 
strictions, it may be advisable to seek 
immediate injunctive and declaratory 
relief. 


Fra. Star. §542.335 (2006). 

Srar. §542.335 (1) (b) (2006). 

8 Fra. Stat. §542.335 (1 )(c) (2006). 

* Fia. Stat. §542.335 (1) (b) (1 through 4) 
(2006). 

5 See, e.g., University of Florida, Board 
of Trustees v. Sanal, 837 So. 2d 512 (Fla. 
1st D.C.A. 2003); Supinski v. Omni Health- 
care, P.A., 853 So. 2d 526 (Fla. 5th D.C.A. 
2003). 


Share the News with Your Colleagues 


ace a professional announcement in 


“For Fiore Wtormarion nd rates, call 
Randy Traynor, 850/561-5685, 


| or Bruce Mellinger, 850/561-5687. 


28 THE FLORIDA BAR JOURNAL/MAY 2008 


® It should be acknowledged that the dif- 
ferences in the principals’ assets and skills 
are not inherently a detriment. During the 
course of the venture, the division of labor 
or expertise between the two principals 
may have increased the overall value of 
the business. Indeed, principals often bring 
different assets and skills to the business, 
and the success of the venture depends on 
effectively using each principal’s strengths. 
The problem only arises when it is time 
for the principals to part ways based on 
an offer under a buy/sell provision that 
includes noncompetition restrictions. 

? P&O Ports of Florida, Inc. v. Continen- 
tal Stevedoring & Terminals, Inc., 904 So. 
2d 507, 508 (Fla. 3d D.C.A. 2005). 

8 Id. at 508. 

Td. 

10 Td. at 509. 

"Td. at 510. 

12 Jd. at 511. 

Td. at 510. 

14 Td. at 511. 

5 Td. at 510. 

id. 

Id, at S11. 

'° Td. at 510, citing Zalis v. M.E.J. Rich 
Corp., 797 So. 2d 1289 (Fla. 4th D.C.A. 
2001). 

© Td. at 511. After remand and a new 
judgment by the trial court, the case was 
again appealed. See Continental Stevedor- 
ing Terminals, Inc., v. P&O Ports Florida, 
Inc., 943 So. 2d 305 (Fla. 3d D.C.A. 2006) 
(entry of new judgment by trial court did 
not exceed authority on remand). 

21 McTeague v. Tribitis, 388 So. 2d 309 
(Fla. 4th D.C.A. 1980); Harris v. Ahtna, 
Inc., 107 P.3d 271 (Alaska 2005). 

2 McTeague v. Tribitis, 388 So. 2d 309, 
311 (Fla. 4th D.C.A. 1980). 

*8 Id. at 313, citing Murphy v. Green, 135 
So. 2d. 531 (1931). 

* Td. at 312. 

*5 Td. at 312-313. 

°6 Harris v. Ahtna, Inc , 107 P.3d 271, 273 
(Alaska 2005). 

27 Id. at 276. 

*8 Id. at 276. The principals did not have 
identical obligations under the loans and 
guarantees. As a result, which party be- 
came the “selling” principal would have 
a tremendous effect on the amount of as- 
sumed loans and liability for guarantees 
that would occur. 

9 Td. at 276. 

30 Td. 

31 Td. at 278. 

32 Td. at 279. 


Hank Jackson practices in the area 
of business litigation with a particular 
concentration in noncompetition and trade 
secret litigation. He is a partner with Hol- 
land & Knight, LLP, in West Palm Beach. 

This column is submitted on behalf of 
the Business Law Section, Merrick Gross, 
chair, and Melanie Damian, editor. 
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APPELLATE PRACTICE 


F by Betsy Ellwanger Gallagher and Amy Miles 


The Appellate Opinion Is Out — Now What Do I Do? 


ooner or later the opinion 

arrives. Of course, appellate 

lawyers immediately flip to 

the last page of the opinion 
for the bottom line: “affirmed” or 
“reversed,” among other options.' 
From there, emotions can run from 
jubilance to misery or anger. Even 
Jane Kreusler-Walsh,” a seasoned 
appellate lawyer, admits there are 
times when she wants to “throw up” 
after receiving an adverse opinion. 
However, she gives herself a day 
before making any major decisions. 
Appellate practitioner, Angela Flow- 
ers,® takes “a deep breath, re-read|(s] 
the decision to determine how bad the 
result really is before delivering the 
news to the client.” 

Whether your client has won or lost 
in the appellate court, there is often 
more work to be done with short dead- 
lines as provided by the Florida Rules 
of Appellate Procedure. Meaningful 
thought from the right perspective 
is necessary before making the deci- 
sion to file any post-opinion motions. 
Other steps, such as implementing 
the appellate court’s opinion or any 
of the court’s instructions, filing the 
motion to tax costs, and addressing 
orders on appellate attorneys’ fees, 
must be taken in accordance with the 
appellate rules. This article addresses 


many, but not all, issues that arise and . 


the steps to take once the appellate 
opinion is “out” in state court civil 
cases.’ 

Caution: Motions for rehearing, 
clarification, certification, rehearing 
en banc, and/or for written opinions 
should be filed sparingly. 

Under Florida Rules of Appellate 


Procedure 9.330 and 9.331, post-opin- 
ion motions, except in bond validation 
cases, must be filed within 15 days of 
an order or “within such other time set 
by the court.”° Since the rules allow 
appellate courts to extend the time 
for filing such motions, it is not a bad 
idea to request the court grant a short 
extension of time to file any motions 
under Rules 9.330 and/or 9.331, if the 
circumstances of your case allow, to 
permit a well thought out decision. 
Unless the appellate court extends the 
deadline for filing such motions, the 
court will deny as untimely the filing 
of a motion even one day late.® 


Motions for Clarification 

If, after reading the opinion sev- 
eral times, you do not understand 
the court’s marching orders — for 
example, what steps should be taken 
on remand to implement the court’s 
opinion — you might consider filing 
a motion for clarification. Under Rule 
9.330(a), a motion for clarification 
“shall state with particularity the 
points of law or fact” in the decision 
that are “in need of clarification.” 
This request is not appropriate in 
per curiam affirmed (PCA) decisions 
without opinions. Only one motion 
for clarification may be filed. A mo- 
tion for clarification and a motion 
for rehearing may be filed jointly or 
separately.’ 

Sometimes a call to the clerk of 
the court will suffice to correct minor 
clerical errors in the opinion. James R. 
Birkhold, clerk of the Second District 
Court of Appeal, accepts calls from at- 
torneys on purely ministerial matters 
such as an incorrect name of the trial 


judge, an error in an address, or an 
error in a case citation. Mr. Birkhold 
stresses that any substantive change, 
even seemingly minor, should be ad- 
dressed in a motion for rehearing. 


Motions for Rehearing 

Lawyers must resist any tempta- 
tion, no matter how strong, to ignore 
their case or to act rashly after an 
adverse result. Reflecting back to 
his days as an appellate practitioner, 
Judge Gary M. Farmer of the Fourth 
District Court of Appeal advises 
“walking around the block for days if 
necessary or pinching yourself several 
times if you are swept away by a loss” 
before filing any post-opinion motions. 
Judge Farmer stresses that counsel 
must take the time needed to reflect 
and put the matter in a better per- 
spective before filing any motion(s). 

Rule 9.330(b) specifically provides 
that only one motion for rehearing 
may be filed.* Also no motions under 
Rule 9.330 may be filed in response 
to the dismissal of a petition for an 
extraordinary writ, addressed in Rule 
9.110(a), when the writ is directed 
to a district court decision without 
opinion.’ 

The proper grounds for filing a mo- 
tion for rehearing are limited. Under 
Rule 9.330(a), “A motion for rehear- 
ing shall state with particularity 
the points of law or fact that, in the 
opinion of the movant, the court has 
overlooked or misapprehended in its 
decision, and shall not present issues 
not previously raised in the proceed- 
ing.””” Judge Richard B. Orfinger of 
the Fifth District Court of Appeal 
states that although the rule serves a 
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CAN HELP CARRY THE LOAD. 


Is there another side to your case? A defective design or inadequate warning may have led to your 
client’s catastrophic injuries. The Didier Law Firm is dedicated to helping identify and litigate 


complex products liability cases throughout Florida. Let us put our resources, knowledge and 
expertise to work for you and your client. 


You may have a product defect case. 


ASK THE QUESTION. 


ProductSafetyAttorneys.com 
Call Today 407.895.3401 


DIDIER 


PRODUCT SAFETY ATTORNEYS 
1203 North Orange Avenue ¢ Orlando, Florida 32804 
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The 2008 Annual Florida Bar Convention June 18-21, 2008, at the Boca Raton Resort & Club will be an event 
you will not want to miss. Georgie and | invite you to join us to network with fellow attorneys and judges, visit the 
lawyers’ marketplace, attend seminars and meetings, and enjoy the setting. 


The convention theme “Practicing with Honor: Traditions of the Past, Foundations for the Future” reflects the 
professionalism and commitment to the highest standards of ethics that we, as lawyers, strive for in recognition 
of the responsibilities and privileges granted to us by our oath as members of The Florida Bar. This theme also 
recalls the great leaders of our profession now passed such as C. Clyde Atkins, Gwen S. Cherry, Mattie Belle 
Davis, Clara Floyd Gehan, Henry Latimer, Chesterfield Smith, and Samuel S. Smith, who were steadfast in their 
professionalism and dedicated to justice for all. | encourage you to continue these traditions while focusing on 
the preservation of human rights which is the very foundation of our legal system and is especially relevant to the 
21st century world we now live in. 


Thursday's Judicial Luncheon features the annual State of the Judiciary Address by Florida Supreme Court Chief Justice R. Fred Lewis, as 
well as a keynote presentation by Harold Hongju Koh, Dean of Yale Law School. Koh is a prominent advocate of human and civil rights and 

~ one of the world’s foremost experts on international human rights law. From 1998 to 2001, he served as U.S. Assistant Secretary of State for 
Democracy, Human Rights and Labor. Koh has written more than 80 articles and authored or co-authored eight books including The National 
Security Constitution, which won the American Political Science Association’s award as the best book on the American Presidency. om 


 \hope you will also plan to attend the 2008 Annual Diversity Symposium on Friday afternoon. “Diversity - Creating the Winning Edge” will 
_, address the demand from corporations that law firms representing their interests have legal teams that reflect our state’s diversity. 


4.ze Vhis year’s convention also provides many activities for fun and relaxation with family and friends. It will truly be a convention to remember. 
wt, We look forward to seeing you in Boca Raton! 


Francisco R. Angones, President 
The Florida Bar 


Chair’s Invitation .. . 


Plan to attend the 2008 Annual Florida Bar Convention at the Boca Raton Resort & Club to pamper yourself and 
your family while visiting this luxury resort. The Boca Resort & Club is a perfect tropical playground which includes 
two 18-hole championship golf courses and 30 world-class tennis courts, a half-mile private beach, and two swim- 
ming pools. Escape to Spa Palazzo with exclusive access to a luxurious world of relaxation, rejuvenation, and 
beauty. Enroll your children ages three to eleven in Camp Boca, offering professionally supervised fun activities 
such as a golf academy, tennis clinics, beach activities, lawn games, fitness program, movies, and more. Come 
to see why we chose this property for this year’s Annual Convention! . . 


You can meet with Section or Committee members and earn CLE credits at 14 seminars which are offered as part 

of your convention registration fee at no additional charge. Our featured Presidential Showcase Seminars are: 

“What Every Law Firm and Law Practice Needs to Know About Federal and Florida Employment Laws,” presented 
by the Labor and Employment Law Section, and “CLE Potpourri for the General Practitioner,” presented by the Out of State Division. 


Your family will not want to miss the Friday night fun featuring the hilarious political satire of The Capitol Steps. On the opposite stage, South 
Florida’s Soul Survivors will perform a mix of soothing sounds and non-stop dance favorites to keep the audience on their feet! “Boca’s Wild 
Adventure,” a special Friday night event sponsored by the Young Lawyers Division, is offered for children ages 3-12. 


4 The Annual Convention Committee has worked diligently to provide the perfect setting to mix education, business, and pleasure. We en- 
courage you to take this time to see your friends and colleagues. We look forward to seeing you there and | know you will enjoy the planned 
events the 2008 Annual Convention offers! 


Scott Gardner Hawkins 
Chair, 2008 Convention 


Welcome to the 2008 Annual Convention 
Practicing with Honor: Traditions of the Past- Foundations forthe Future 7 
President’s Invitation... 
| 
¥ 
A 
— 
1 


ine hilarious politieal satire of 


. A politically incorrect, 
bipartisan troupe of 
current and former 
Congressional staffers, 
who have blended 
music and political 
comedy to satirize the 
nation’s capital and the 
country’s most powerful 
personalities for more 
than 20 years, picking on 
Democrats, Republicans, 
and anyone else who 
deserves it!! 
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2008 Annual Convention 


Foundations for the Future 


Table of Contents 
Registration Form & Instructions.......... 20, 21, Back Cover 


Installation of ar Ofiticars 
General Assembly 


Friday, 10:00 a.m. — 12:00 noon 


Please plan to attend the installation of our incoming officers 
and Board of Governors members. 


Bar members are not required to register in order to attend the June 20 General Assembly. 


About the Cover: 


Practicing with Honor: 
of the Sasl - 


Foundations for the Future 


Chesterfield H. Smith 

1917-2003 
Past President — The Florida Bar - 1964 -1965 
Past President - American Bar Association 1973 -1974 
Past Member of The Florida Bar Board of Governors 
Founder - Holland & Knight LLP 


Clara Floyd Gehan 
1909-1992 
A Founder - Three Rivers Legal Services Inc. 
First Women Graduate - University of Florida Law School 
Past President - Eighth Judicial Circuit Bar Association 


Henry Latimer 
1938-2005 
Circuit Court Judge 
Past Member of The Florida Bar Board of Governors 
Past President - Broward County Bar Association 


Mattie Belle Davis 
1910-2003 
County Court Judge 
Past President — Florida Association for Women Lawyers 
Author — History of Florida Association for Women Lawyers 


Samuel S. Smith 


1936-1999 
Past President - The Florida Bar - 1981-1982 


| Past Secretary - American Bar Association 
__ Past Member of The Florida Bar Board of Governors 


4 Gwen S. Cherry 


1923-1979 
One of the First Three Women Lawyers in Florida 


_ First Black Women to serve as a Legislator 


Introduced the Equal Rights Amendment & MLK Holiday 


C. Clyde Atkins 
1914-1999 
US District Court Judge 
Past President - The Florida Bar - 1960-1961 
Past Member of The Florida Bar Board of Governors 
Past President - Dade County Bar Association 
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~ 9008 Annual Florida Bar Convention 
ee 18-21, 2008 


“Boca Raton Resort & Club ~ 
S501 = 
For Call 200/827-0101 


A daily service charge of $10.00, plus tax, covers valet 2 
- parking, maids and bell staff. Please select choice of 


&, 4 
Bungalow 


¥ hotel room from the listed categories. TP Bungalow Apartment $212 
n° Children under 16 free in room with parents ie | Cloister Traditional $148 
_ * Third adult in room is additional $35 per day. KNKg— 

“| Cloister Deluxe $164 


== ¢ Changes must be received 48 hours prior to check in. 
5 - ¢ Cancellations must be received 48 hours prior to 

check in. 
© Check in is 4:00 p.m. 
Check o out is 11 1:00 a.m. Yacht Club Waterway $185 


Tower Estate $175 


Tower Waterway $175 


From the South on I-95 From the North on I-95 
1. Turn right on Hillsboro Blvd., drive approximately 1. Turn left on Palmetto Park Road, drive approximately 
1 1/2 miles 2 miles 
2. Turn left on Federal Hwy. (US 1), drive approximately 2. Turn right on Federal Hwy. (US 1), drive 
1 3/4 miles approximately 1/2 miles 
3. Turn right on Camino Real to the Resort (on the left) 3. Turn left on Camino Real to the Resort (on the left) 


Florida Bar members can take up to $25 off Hertz lowest available rate and 
then receive member discount. Use your Hertz discount CPD# 152030 and 
PC# 117541 when making your reservation. Visit www.Hertz.com or call 
1-800-654-2240 to take advantage of this offer. 


SERVATION 
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2008 Judicial Luncheon Honoring 
Florida’s Judiciary 


Thursday, 12:30 p.m. - 2:00 p.m. 
featured speakers: 


Chief Justice R. Fred Lewis, 
keynote speaker with 
the State of the Judiciary address 


and 


Harold Hongju Koh, 
Dean of Yale Law School 


Family Law Section Membership 
Awards and Installation Luncheon 
Wednesday, 12:00 p.m. - 2:00 p.m. 

featured speaker: 

Cynthia L. Greene, Miami, FL 


Business Law Section 
Membership Luncheon 


“A View of The 2008 Florida 
Legislative Session” 


Thursday, 12:00 p.m. - 1:30 p.m. 
featured speaker: 
Florida Senator, Ted Deutch 


Criminal Law Section 
Selig |. Goldin 
Awards Luncheon 


Friday, 12:00 p.m. — 2:00 p.m. 


featured speaker: 


Miami, FL 


Florida Representative Dan Gelber, 


oundations for the Future @ 


Equal Opportunities Law Section, 

Florida Association for 

Women Lawyers, and 

Virgil Hawkins Florida Chapter 

National Bar Association 

Awards Luncheon 

Friday, 12:00 p.m. - 1:30 p.m. 4 


Trial Lawyers Section 
Chester Bedell 4 
Memorial Luncheon |, 
Friday, 12:00 p.m.-2:00p.m. 
featured speaker: 6 


The Honorable Gerald Bard Tjoflat, 
United States Circuit Judge 


| International Law Section 
Awards Luncheon 
: | Friday, 12:30 p.m. - 2:00 p.m. 

: Ay 
50-Year Members 
Awards Luncheon 

; presenited by the 4 
Young Lawyers Division 
; Friday, 12:30 p.m. - 2:00 p.m. 

featured speaker: 

: H. Russell Troutman, 

: 1977 Florida Bar President 
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2008 Annual Diversity Symposium 
“DIVERSITY - CREATING THE WINNING EDGE” 


Presented by The Florida Bar Equal Opportunities Law Section 
Friday, June 20, 1:30 p.m. - 4:30 p.m. 


More and more law firms in corporate America are recognizing that Diversity is essential for success in Florida. Whether 
it’s litigation, corporate transactions or general legal representation, corporate America is demanding that the law firms who 
represent their interests are able to staff legal teams who reflect the rich Diversity and culture of our state. 


As Florida continues its trend toward a more diverse state, it is critical that the legal profession makes a commitment to initiatives 
which will ensure that our profession is prepared to meet the needs of our clients and serve all citizens of this great state. 


This year’s Diversity Symposium will feature two panel presentations and will provide attendees with a live and interactive 
discussion. 


COURSE # 32118 « CLE CREDITS: General - 2.5 hrs. * No charge, but registration is required. * Register on back cover. 


Registration 
Form on back 
cover to order 
your “Wild 
Adventure” 
tickets. 
Space is 
limited! 
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Young Join the YOUNG LAWYERS DIVISION as 
they venture “Into the Mystic’... Flashback WA 
ivi 
sion Thursday to the time of lava lamps and tie-dye. Enjoy 


music from “The Peaceful Generation” while 
June 19, 2008 you try your luck at casino and carnival & )) 


a games. Take a look into the future with 
SS See Registration Form on back “fortune-tellers.” Join us for a casual cocktail TY ES im 
cover to order your tickets. reception, great fun and fabulous food! >= 
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ok 
Boca’s WILD ADVENTURE y 

include a Florida panther, honey bears, baby alligators, snakes, ¥ | 
monkeys, lemurs and many more (all kept at a safe distance). The 

Rates based on number of children and number of h 
Baby sitting fees will be charged to your room account. | 
| 4 
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Seminars 
Wednesday Friday 
1:00 p.m.- 5:00p.m. A Better Deal: Prepaid Legal, 8:00 a.m. - 12:05 p.m. The Nuts and Bolts of Practicing 
Complex Litigation and Mortgage Animal Law Profitably 
8:30 a.m. -11:30.a.m. Masters Seminar On Ethics 2008 
Thursday 9:00 a.m.- 1:00p.m. Health Law Hot Topics 
7:55 a.m.- 12:00 noon CLE Potpourri for the General 9:00 a.m.- 4:30p.m. — Electronic Everything: Technology's 
Practitioner Accelerating Influence on Today’s 
President's Showcase Practice of Law and What Lawyers 
Need to Know 
7:55 a.m.- 3:50p.m. Florida Law Update 2008 
aie 2:00 p.m.- 4:00p.m. First Amendment & the 
8:00 a.m.- 12:00 noon Children’s Mental Health Update U.S. Supreme Court 
8:30 a.m. - 11:30 a.m. Masters Seminar on Professionalism 2:00 p.m.- 6:00p.m. Protecting Consumers from 
2008: “Defending Your Housing Havoc 
Professionalism in the Face of 
Increasing Unprofessionalism” Saturday 


2:15 p.m. 5:00 p.m. 


What Every Law Firm and Law 
Practice Needs to Know About 
Federal and Florida Employment 
Laws 

President's Showcase 


Join the 


8:00 a.m.- 4:00 p.m. 


8:30 a.m. - 12:00 noon 


Military Law and Legal Assistance 
Symposium 2008 


“Good & Evil in the Jury Room and 
New Issues on Juror Competency” 


a Bar CLE: 
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uality 
Speakers 


JUSTICES OF THE FLORIDA 
SUPREME COURT 


for 


The Final Round of the 
Robert Orseck Moot Court Competition 


and 
An Open Discussion with the Justices 
sponsored by 


The Appellate Practice Section 
The Young Lawyers Division: 


&£ Thérsday 2:00 p.m. 4:30 Pa 
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Locations 


Ma 


THE FLORIDA BAR 


Register 
Online 


CLER 


Credit 


Certification 


DVD’s 


Audio CD’s/ 


Available 


casts 


Live Web 


Visit www.FloridaBar.org/cle, 


Online 24/7 at 
Legalspan.com 


then “Search Calendar” 
to view scheduled courses. 


vid 
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CLE Potpourri for the 
General Practitioner 


Presented by the Out of State Division 
Thursday, 7:55 a.m. — 12:00 noon 


~ CLE Program Chair: Eric Meeks 
7:55 a.m. - 8:00 a.m. 
8:00 a.m. - 8:40 a.m. 


8:40 a.m. - 9:20 a.m. 


9:20 a.m.- 9:30 a.m. 
9:30 a.m. - 10:10 a.m. 


<a 10:10 a.m. - 10:50 a.m. 


* 40:50 a.m. - 11:30 a.m. 


44:30 a.m. - 12:00 noon 


Welcome and Introductions 


Basic Estate Planning and Probate Issues 
for the Multi-Jurisdictional Practitioner 
Bill Lee, Ill, ME 


Guerilla Marketing Techniques for Small 
Firm Lawyers 

(A Small Budget Approach to Enhancing 
Your Client Base) 

Richard Tanner, NJ 


Break 


Contractual Arbitration: Beware of the 
Pitfalls! 
Allyn Kantor, MI 


Doing Business with a Financially 
Distressed Company and How to Protect 
Your Clients 

Michael Busenkell, DE 


Ethical and Practical Considerations in 
Representing the International Client 
lan Comisky, PA 


Trusting Your Trust Accounting 
Recordkeeping 
Eric Meeks, OH 


CREDITS - Course No. 19648 | 


Max CLER: 4.5 hours 


General: 4.5 hours 
Ethics: 1.0 hour 


sponsored by 


SEARCY 

DENNEY 
SCAROLA | 
BARNHART 
SHIPLEY 


Attorneys at Law 


Max. Certification: 3.5 hours 
Business Litigation: 3.5 hours 


What Every ia Firm and 
Law Practice Needs to Know 
About Federal and Florida 
Employment Laws 
Presented by the Labor and Employment Law Section 


Thursday, 2:15 p.m. — 5:00 p.m. 


2:15 p.m. - 2:20 p.m. 


2:20 p.m. - 2:40 p.m. 


2:40 p.m. - 3:30 p.m. 


3:30 p.m. - 4:10 p.m. 


4:10 p.m. - 5:00 p.m. 


Introduction 
Chairman Alan O. Forst, Esq., Unémployment 
Appeals Commission, Tallahassee 


Are You Covered? 
Cathleen A. Scott, Esq., Jupiter* 


Four Labor and Employment Laws Even 
Small Firms Should Be Aware Of—The 
National Labor Relations Act, the Fair Labor 
Standards Act, 29 U.S.C. Section 1981 and 
Florida Unemployment Compensation Law 
A. NLRA 

Susan L. Dolin, Esq., Pembroke Pines* 

B. FLSA 

Jill S. Schwartz, Esq., Winter Park 

Cathleen A. Scott, Esq., Jupiter* 

Eric J. Holshouser, Esq., Jacksonville* 

C. 29 U.S.C. Section 1981 

Eric J. Holshouser, Esq., Jacksonville* 
Cathleen A. Scott, Esq., Jupiter* 

Susan L. Dolin, Esq., Pembroke Pines* 

D. Florida Unemployment 

Compensation Law 

Hon. Alan O. Forst, Esq., Unemployment 
Appeals Commission, Tallahassee 


Employment Laws Affecting Larger 
Law Firms 

A. Federal (ADEA, Title VII, ADA) 
and State (Florida Civil Rights Act) 
employment nondiscrimination and 
anti-harassment laws 

Eric J. Holshouser, Esq., Jacksonville* 
Susan L. Dolin, Esq., Pembroke Pines* 
Jill S. Schwartz, Esq., Winter Park 
Cynthia Sass, Esq., Tampa 

B. The Family Medical Leave Act 
Cynthia Sass, Esq., Tampa 


Ethical Obligations Regarding Law Firm 
Employees 
Donald T. Ryce, Jr., Esq., Vero Beach 


*Board Certified in Labor & Employment Law 


CREDITS Course No. 1935 8 


Max CLER: 3.5 hours 


General: 3.5 hours 
Ethics: 1.0 hour 


Max. Certification: 2.5 hours 
Labor & Employment Law: 2.5 hours 


sPresident’s Showcase Seminars 

Practicing with Honor: Traditions of the Past- Foundations for the Future 


A Better Deal: Prepaid Legal, 
Complex Litigation and 
Mortgage Issues 


Presented by the Prepaid Legal Services Committee and 
sponsored by Florida Lawyers’ Legal Insurance Corporation 


Wednesday, 1:00 p.m. — 5:00 p.m. 


This seminar will address: 


e Complex Litigation Courts - The New Wave in Judicial Organization 
e Mortgages - From Closing to Foreclosure and Beyond 
e Chapter 9 Plans in Florida: Everything You Need to Know . . . and More!! 


Max. Certification: 3.5 hours 
Business Litigation Certification: 3.5 hours 
Real Estate Certification: 3.5 hours 


Max. CLER: 4.5 hours 
General: 4.5 hours 


Insurance Companyg 


for sponsoring the 


+ “Tropicana Nights” Annual Dinner & Show 


+ Reception and Dinner for the current 
and past Board of Governors and 
Past Presidents 


+ Annual Convention Briefbag 
+ Annual Convention T-shirts 


A great supporter of The Florida Bar 


ABA Retirement Funds 
American German Heir Search 
Appellate Practice Section of The Florida Bar 
CLE Publications, The Florida Bar 
Connections For Business 
Cynthia A. Tickerhoof Legal Nurse Consulting LLC 
Daily Business Review 
Default Link, Inc. 
DocuLex, Inc. 
Empire Corporate Kit of America, Inc. 
eSilo 
eSkiptrace.com 
Fastcase, Inc. 
Fink & Carney Reporting and Video 
Florida Coastal Schooi of Law 
Florida Lawyers Mutual Insurance Company 
Florida Lawyers’ Legal Insurance Company 
Geico 
Institute for Mindfulness Studies 
International Genealogical Search 
Jobstick LLC 
Kimley-Horn and Associates, Inc. 
Lawyers USA 
Leventhal Weight Loss Incorporated 
LexisNexis 
Peachtree Settlement Funding 
Round Table Group 
SeniorBridge 
Spark Inc. 
Stanley |. Foodman & Company, P.A. 
Stetson University College of Law 
Steven Wolf & Associates, LLC 
SunTrust Banks, Inc. 
Tabs3/Practice Master 
"4 The Florida Bar Board of Legal Specialization & Education 
TFB Member Benefits Insurance & Retirement Program 
The Elegant Office.com 
The Florida Bar Foundation 
Thomson West 
Touching the Face of History 
Trugman Valuation Associates, Inc. 
U.S. Common Law 
Verdict One 
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Florida Law Update 2008 


Presented by the General Practice, Solo & Small Firm Section and 


Cosponsored by Florida Lawyers Mutual Insurance Company 


Thursday, 7:55 a.m. — 3:50 p.m. 
7:55 a.m.- 8:00a.m. Opening Remarks 
8:00 a.m.- 8:50a.m. Ethics Update 
8:50 a.m.- 9:55 a.m. Real Property Update 
9:55 a.m.-10:10a.m. Break 
10:10 a.m. - 11:00 a.m. Civil Trial Update 
11:00 a.m.-11:50a.m. Criminal Law Update 
11:50 a.m.- 2:10 p.m. Lunch (on your own) 
2:10p.m.- 3:00p.m. Estate Planning & Probate 
3:00 p.m.- 3:50p.m. Employment Law Update 


CREDITS - Course No. 0621R 


To Be Determined 
Check Bar web site for updates 


~2008 
Annual Convention 


Exhibitors 


invite you to 


Enjoy refreshments and 
enter the drawing for 
Deluxe Hotel Package Giveaways 


Thursday * 8:00 a.m. - 6:30 p.m. 
_ Friday » 8:00 a.m. - 3:00 p.m. 
j in the Lawyers’ Marketplace 


i Each Convention Registrant receives the 
Chance to enter drawing for Deluxe Hotel 


iy Packages. You do not have to be present 
to win. 


Children’s Mental Health Update 


Presented by the Legal Needs of Children Committee 


Thursday, 8:00 a.m. - 12:00 noon 


Welcome & Introduction 
(Carlos Martinez) 


Why Are We Here? A Youth’s Experience with Mental Health in the 
Foster Care System 
(Kimberly Foster) 


American Bar Association Youth Empowerment Project 
(Andrea Khoury) i. 


Medication and Residential Treatment Hearings Representation Update 
(Mary Brennan) 


Juvenile Sexual Abuse Panel Discussion 


‘(Sheila Rapa and other panelists) 


Background of Leifman Report 
(Justice R. Fred Lewis) 


Leifman Report & Findings 
(Judge Steven Leifman) 


Dept. of Juvenile Justice Response and Implementation Report 
(Jennifer Parker, DJJ General Counsel; and 
Dr. Shairi Turner, DJJ Medical Director) 


Dept. of Children and Families Implementation Plan 
(Secretary Robert A. Butterworth, Jr.) 


Difficulty of Obtaining Mental Health Services for Children While in 
State Care 
(Judge Tracey Sheehan) 


Dept. of Children and Families and Agency Health Care 
Administration Update on Residential Treatment, Medication and 
Access to Services 

(Laurie Blades; DCF Chief of Children’s Mental Health, and TBA; AHCA) 


Closing Remarks 
(Carlos Martinez) 


__CREDITS- Course No. 19448 


Max CLER: 5.5 hours Max. Certification: 4.0 hours 


General: 5.5 hours Marital & Family Law: 4.0 hours 
Mental Illness Awareness: 5.5 hours 


Stop by The Florida Bar CLE 
Publications Booth 


Orders placed at the Convention 
receive a 25% discount! 
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Masters Seminar on 
Professionalism 2008 
“Defending Your Professionalism 
in the Face of Increasing 
Unprofessionalism” 


Presented by the Standing Committee on Professionalism 


Thursday 8:30 a.m. - 11:30 p.m. 


The program will feature an open forum panel discussion with notable panelists 
from the judiciary and all areas of law, including commercial litigation, criminal 
law, family law, and transactional law. The program participants will engage in 
discussions with the panel regarding the decline and erosion of professionalism 
and how that may mirror a decline in civility in the general population. The panel 
discussion will be followed by an interactive program where the participants 
will be presented with scenarios of lawyers or judges behaving unprofession- 
ally. The scenarios will be presented in the format of clips from TV shows and 
movies, as well as prepared vignettes of specific factual scenarios. Half of the 
group will be asked to defend the depicted conduct; the other half will be asked 
to explain what actions could or should have been taken. A general discussion 
will follow each presented scenario. 


8:30 a.m.- 8:40a.m. Opening remarks 


Justice Raoul G. Cantero III 
Discussion with panelists 
Break 

“Defending Professionalism” 


Closing remarks 
Justice Raoul G. Cantero III 


CREDITS - Course No. 18908 


Max CLER: 3.5 hours 


General: 3.5 hours 
Professionalism: 3.5 hours 


8:40 a.m.- 9:50 a.m. 
9:50 a.m. - 10:00 a.m. 
10:00 a.m. - 11:25 a.m. 
11:25 a.m. - 11:30 a.m. 


The Nuts and Bolts of Practicing 
Animal Law Profitably 


Presented by the Animal Law Committee 
Friday, 8:00 a.m. — 12:05 p.m. 


8:00 a.m.- 9:15a.m. Recovering Attorneys’ Fees in Animal Law 
Cases (Panel Discussion) 
Thomas R. Julin, Miami, Fred M. Kray, Miami 


Jonathan R. Loworn, Washington, D.C. 
Break 


Nuts and Bolts of Class Actions and Animal 
Law 
Catherine J. Maclvor, Miami 


Break 


Animal Trusts and Estate Planning 
C. Randolph Coleman, Jacksonville 


9:15 a.m.- 9:25 a.m. 
9:25 a.m. - 10:15 a.m. 


10:15 a.m. - 10:25 a.m. 
10:25 a.m. - 11:15 a.m. 


11:15 a.m. - 12:05 p.m. Litigation in Practice - Survey of Cases 


Involving Non-Human Animals 
Jonathan R. Loworn, Washington, D.C. 


CREDITS — Course No. 1958 8 


Max. CLER: 4.5 hours | Max. Certification: 2.5 hours 
General: 4.5 hours | Civil Trial: 2.5 hours 


Message Center 


SPONSORED BY 


Upchurch Watson White & Max Mediation Group 


Call the Boca Raton Resort & Club at (561) 447-3000 and 
ask for The Florida Bar Message Center. For hours other 
than listed below, the hotel operator can take messages 


rsday, 8:00 a.m. - 5:30 p.m. 
- Friday, 8:00 a.m. - 3:30 p.m. 
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Masters Seminar on Ethics 2008 


Presented by Professional Ethics Committee 


Friday, 8:30 a.m. — 11:30 a.m. 


Hear dynamic, experienced lawyers discuss a variety of ethical topics 
including: 


Ethical Dilemmas Arising from Outsourcing, Including Issues 
Regarding Non-Lawyer Personnel and Technology: Hazards of 
Outsourcing/Off-shoring From India'to Indiana 

Steven Teppler, Pamella Seay, Roberta Flowers and Franklin Zemel 


Ethics and Electronic Discovery: Uses, Abuses and the 
Perils of Ignorance 
David Heffernan and Steven Teppler 


The Attorney-Client and Work Product Privileges for Government 
Entities: Practicing Law in.a Fishbowl 
Marion Radson 


CREDITS - Course No. 0661 


Max. CLER: 3.5 hours 
General: 3.5 hours 


Health Law Hot Topics 


Presented by the Health Law Section 


Friday, 9:00 a.m. — 1:00 p.m. 


9:00 a.m.- 9:50a.m. The Nuts and Bolts of Fair Market Value: 
Determining the Bottom Line in Physician 
Recruitment, Employment and 
Service Contracts 
LeeAnn Mengel Brust, RN, MBA 
Scott Steadman, ASA 
The LBA Group, Jacksonville, Florida 


Loaf of Bread, Gallon of Milk, Annual Checkup: 
Legal Compliance and Medicine in Big 

Box Settings 

Robert Rappel, Esq., Rappe! Health Law Group, 
PLL., Vero Beach, Florida 


Break 


Florida Patient Self Referral Act Revisited: 
The Board of Medicine’s Jacksonville Heart 
Center Decision 

Elizabeth D. Shaw, Esq., Reznicsek Fraser 
Hastings White & Shaffer, Ponte Vedra Beach, 
Florida 


2008 Florida Legislative Session: 
Health Law Update 

Jennifer Forshey, Esq., Regulatory Affairs 
Counsel, Florida Medical Association, 
Tallahassee, Florida 


CREDITS — Course No. 1959 8 


Max. CLER: 4.0 hours 
General: 4.0 hours 


10:00 a.m. - 10:50 a.m. 


11:00 a.m. - 11:10 a.m. 
11:10 a.m. - 12:00 p.m. 


12:10 p.m. - 1:00 p.m. 


Electronic Everything: 
Technology’s Accelerating Influence 
on Today’s Practice of Law and 
What Lawyers Need to Know 


Presented by the Computer and Technology Law Committee 
of the Business Law Section 


Friday, 9:00 a.m. — 4:30 p.m. 


Embrace technology now: Clients continuously adapt to evolving technology 
issues — SO must you and your practice. Learn how electronically generated 
information affects civil and criminal arenas, and how ethical competency re- 
quirements exist not only in running a practice but in counseling clients prior to 
and during litigation (e.g., preparation for and engaging in eDiscovery) dealing 
with metadata, confidences, and document retention policies. Also discussed: 


. generating and maintaining credible electronic records, policy development/ 


enforcement, identity management, encryption, and spoliation issues. Judges 
will discuss current and emerging e-discovery/electronic evidence authentica- 
tion and admissibility issues, and attorneys will confront these issues in actual 
practice during the mock trial sessions. An interactive panel discussion with the 
judges will also provide attendees with a unique opportunity to learn judicial 
insights and perspectives. 


9:00 a.m. - 9:10 a.m. 
9:10 a.m. - 10:00 a.m. 


Introduction 
The New Digital Terrain and the Legal 


Profession 

10:00 a.m. - 10:50 a.m. Understanding the Technology and Counseling 
the Client 

10:50 a.m.- 11:00 a.m. Break 


11:00 a.m.- 12:00 noon The New Litigation Frontier 
12:00 noon - 1:30 p.m. 
1:30 p.m.- 3:00 p.m. 
3:00 p.m. - 3:10 p.m. 
- 4:30 p.m. 
_ CREDITS - Course No. 0708R 


Lunch 

Mock Digital Evidentiary Hearing 
Break 

Interactive Panel Q&A Wrap 


Max. Certification: 5.0 hours 
Business Litigation: 5.0 hours 
Civil Trial: 5.0 hours 
Criminal Trial: 5.0 hours 
Intellectual Property: 5.0 hours 


iin CLER: 6.5 hours 
General: 6.5 hours 
Ethics: 1.0 hour 


www. flabarrpptl.org 


Lapel Pin: 


sgminars — “Friday 
| 
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First Amendment & the 
U.S. Supreme Court 


Presented by the Media & Communications Law Committee 
Friday, 2:00 p.m. — 4:00 p.m. 
Moderator. Thomas R. Julin 


Panelists: U.S. District Judges Donald L. Graham, Adalberto Jordan and 
Donald M. Middlebrooks; Third District Court of Appeal Senior Judge Alan 
Schwarz, University of Miami Law Professor Lili Levy; University of Florida 
Law Professor Lyrissa Lidsky; Richard J. Ovelmen; and Daniel P.S. Paul 


Politics. Politics. Politics. Did someone say this is an election year? Apparently 
so, and the United States Supreme Court plans to get its votes in early in cases 
that will have a major impact on Americans elections. This seminar takes an 
irreverent look at the Court’s First Amendment docket for the prior term. Protect- 
ing millionaire politicians is at the top of the Court’s agenda in a case examining 
a law that lets opponents of congressional candidates who spend more than 
$350,000 of their own money get out from under the McCain-Feingold campaign 
finance restrictions. Then, it is Democrats v. Republicans in a contest over a law 
requiring voters to present official photo IDs. You can guess who is on each side. 
Electing judges in smoke-filled backrooms is the topic of the next case. Justice 
Scalia already has decided that this is just freedom of association. Enough 
politics? We also will discuss what the Court does to a Ninth Circuit ruling on 
a state law that gags anti-union speech by employers who take state grants. 
And, no Supreme Court term is complete without a bit of child pornography. This 
year will be no different. The Eleventh Circuit upended a ban on pandering that 
might make grandma’s touting of grandkid pix illegal. Will the Roberts Court flip 
the ruling and reinstate our own Judge Middlebrooks’ decision? Come and find 
out with an assembly of the most astute Court watchers in the nation. 


CREDITS - Course No.32238 


Max. CLER: 2.5 hours Max. Certification: 2.5 hours 


General: 2.5 hours State and Federal Government and 
Ethics: 0.0 hours Administrative Practice: 2.5 hours 
Civil Trial: 2.5 hours 


Friday, June 20, 2008, 8:00 p.m. - 12:00 midnight 


Bar 


Sponsored by 


J&JGroup Merril Lynch Judith Henan & Jud Rohifing 


re 


“Protecting Consumers from 
Housing Havoc” 


Presented by the Consumer Protection Law Committee 
Friday, 2:00 p.m. — 6:00 p.m. 


Foreclosure filings jumped by 75 percent nationwide in 2007 over the previ- 
ous year and Florida had one of the highest rates in the country. “Protecting 
Consumers from Housing Havoc’ will give attorneys strategies and information 
to help homeowners facing either foreclosure or housing issues in bankruptcy. 
Additionally, the CLE will alert practitioners to some of the mortgage frauds 
consumers unwittingly embrace as they seek ways to hold onto their homes. 


With speakers: April Charney, senior staff attorney in Consumer Law at 
Jacksonville Area Legal Services Inc.; Glenn Theobald, Task Force Chairman 
of the Miami-Dade County Mortgage Fraud Task Force; Alan J. Fisher, whose 
practice focuses on bankruptcy and debtor/creditor law; and Laurie Maggiano, 
U.S. Dept. of Housing and Urban Development 


Moderated by: Victoria Butler and Andrew Spark of the Office of the Attorney 
General, Tampa Economic Crimes Division 


Topics of discussion: 
Foreclosure Defense 
Mortgage Fraud 
Renegotiating Mortgages 
Housing Issues in Bankruptcy 


CREDITS — Course No. 1966 8 


Max. CLER: 4.0 hours | Max. Certification: 3.0 hours 
General: 4.0 hours | Real Estate: 3.0 hours 


All Member 


Sponsored by 


ly Yy 


SUNTRUST 


Thursday, 5:30 p.m — 6:30 p.m. 
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Military Law And Legal Assistance 
Symposium 2008 


Presented by the Military Affairs Committee 


Saturday, 8:00 a.m. - 4:00 p.m. 


8:00 a.m.- 8:10a.m. Welcome and Introductions 
Howard McGillin 


Florida Veteran Services Offices and 
Legislative Initiatives 
Julian Daniel McCarthy, Esq., Ponte Vedra Beach 


8:10 a.m. - 9:00 a.m. 


9:00 a.m.- 9:50a.m. Employment and Re-Employment Issues for 
the Guard and Reserves 


Samuel E. Wright, Esq., Arlington, Virginia 
9:50 a.m.-10:00a.m. Break 


10:00 a.m. - 10:50 a.m. Estate and Tax Law Issues: Advising Military 
Members and Their Families 


Phyllis Carole Smith, Esq., Orlando 


10:50 a.m.- 11:40 a.m. Bankruptcy: Consequences for Members of the 
Military and Their Families 
Honorable A. Jay Cristol, Miami 


11:40 a.m. - 11:50 a.m. 


11:50 a.m.- 1:10p.m. Luncheon Keynote Address 
The Role of Judge Advocates in Naval 
Operations in the War on Terror 
The Judge Advocate General of the Navy or 
The Deputy Judge Advocate General of the Navy 


Move to Lunch 


1:10p.m.- 1:20p.m. Return to Class 
1:20 p.m.- 2:10p.m. Ethics and Standards of Conduct 
Kenneth J. Emanuel, Esq., Jacksonville 
2:10 p.m.- 3:00p.m. Practice Before the Court of Veterans Appeals 


Harold W. Youmans, Esq., Riverview 
3:00 p.m.- 3:10p.m. Break 
3:10 p.m. 
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Recent Developments in Military Law 
Chief Judge Andy Effron, Washington, D.C. 


Max. CLER: 8.5 hours 


General: 8.5 hours 
Ethics: 1.0 hours 


Max. Certification: 8.5 hours 


| State and Federal Government and 
| Administrative Practice: 8.5 hours 
| Labor and Employment Law: 1.0 hour 
| Wills, Trusts and Estates: 1.0 hour 


JOIN US FOR © 


Thursday & Friday 
in the Lawyers’ Marketplace 


“Good & Evil in the Jury Room and 
New Issues on Juror Competency” 
Presented by LexisNexis and The Florida Bar 
Saturday, 8:30 a.m. - 12:00 noon 


Nationally acclaimed “juryologist” Dr. SunWolf brings her extensive experience 
on the dynamics and realities of juries and jurors to this seminar. Learn im- 
mediately applicable insights and techniques on what you can do differently 
to influence a juror’s thinking. Dr. SunWolf will speak on “juiced” jurors and 
juror competency to help you understand why too many of your jurors are not 
competent to do the job. Additionally, she will discuss how each juror’s morals 
affect how they hear your message and what you can do to positively affect the 
outcome of your case. You'll also learn practical techniques to uncover facts 
about your potential jurors that can help you with your jury strategy. The entire 
seminar will leave you with immediately applicable tools to use in your trials. 


_ Civil and criminal attorneys as well as judges will benefit from this seminar. 


8:30 a.m.- 9:00a.m. Check-in 


9:00 a.m. - 10:45 a.m. Juiced Jurors and Juror Competency: 
Why Too Many Jurors Are Not Competent to 
Do the Job 


* Good and Evil in the Jury Room, Every 
Juror’s Moral Mind, and the Neuro-Cognitive 
Perceptions that Filter Listening and 
Decision-Making 

Dr. SunWolf, Associate Professor - Santa Clara 
University Santa Clara, California 


10:45 a.m.-11:00a.m. Break 


11:00 a.m. - 12:00 noon Investigative Research: Techniques to 
Discover information on Potential Jurors 
For the Selection Process and Practical 


Max Certification: 2.5 hours 


Criminal Appellate: 2.5 hours 
Civil Trial: 2.5 hours 
Criminal Trial: 2.5 hours 


General: 3.5 hours 


Dr. SunWolf, 
a renowned trial 
consultant, will 
be available at the 
LexisNexis booth for 
FREE trial advice, voir 
dire questions and 
jury strategies on your 
trial. 
Check the LexisNexis 
booth for specific 
days and times. 


@ LexisNexis: 
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Wednesday, June 18 


A Better Deal: Prepaid Legal, Complex Litigation and Mortgage Issues seminar presented by the 


Prepaid Legal Services Committee and sponsored by the Florida Lawyers Legal Insurance Corporation............:+0+ 1:00 p.m.— 5:00 p.m. 
Barry University School of Law Alumni and Friends ReCeption..............cscsssssesssssssesssessssssssssssssesssssssssecscsnscesenenssenseeeesees 6:30 p.m.- 8:30 p.m. 
Business Law Section 
Family Law Section 
© Children’s Issues, Adoption & Dependency Committee ................csssssssssssssssssssssssssssssssssessssssssssssssssesssssssensssssseees 9:00 a.m.-12:00 p.m. 
12:00 p.m.- 2:00 p.m. 
6:00 p.m.- 7:30 p.m. 
10:30 a.m.-12:00 p.m. 
2:00 p.m.- 3:00 p.m. 
Florida Lawyers Mutual Insurance Co. 

Florida Lawyers’ Legal Insurance Corporation 

Florida State University Law Alumni Association Board Meeting ............:sssssssssssesssesssssssesssseessssesssssensassenssesneseensannes 2:00 p.m.- 4:00 p.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group .........cccssssssssecteseeeeteeeseeeeeeeees 2:00 p.m.- 5:00 p.m. 
Reception and Dinner for Past, Present and Incoming Members of the Board of Governors 

and Past Presidents of The Florida Bar sponsored by Florida Lawyers Mutual Insurance Co...........csssssseeeeeeees 6:30 p.m.- 9:30 p.m. 
Refreshment Center sponsored by Annual Convention Sponsor .............:sssssssssssssssssesessssssssseensesssseseseeesssassessensessenees 8:00 a.m.— 3:00 p.m. 
Stetson University College of Law Alumni & Friends ReCeption .............csccssssssessssessssseseessssssestsessscssseseessassesseesseeees 5:30 p.m.- 7:00 p.m. 
7:30 a.m.- 5:00 p.m. 
Young Lawyers Division 
2:00 p.m.- 6:00 p.m. 
5:00 p.m.- 7:00 p.m. 

Thursday, June 19 

Administrative Law Section/Environmental and Land Use Law Section Reception ...........cssssssssssseetsseesesteseenseesteneenes 6:30 p.m.- 7:30 p.m. 
2:00 p.m.— 4:30 p.m. 
Akron Law Alumni 6:30 p.m.- 7:30 p.m. 
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All Member Reception sponsored by SunTrust Banks, INC. ............:scecsessssssssssssssssesssscssssessesessssesesseseesesessesesersecsesecseaes 5:30 p.m.- 6:30 p.m. 
Appellate Practice Section 
9:00 a.m.-10:30 a.m. 
8:00 p.m.-10:30 p.m. 
10:30 a.m.-12:30 p.m. 
6:30 p.m.- 7:30 p.m. 
Business Law Section 
e Antitrust, Franchise & Trade Regulation Committee ...........ccssesscsesssssssscsessesssssesecsssesescesssseseeeessscsesececessesesneneacseeeess 1:30 p.m.- 3:30 p.m. 
¢ Communication, CLE, Membership and Legislation COMmMittees..............cccccsssssesecsesssesecsseseseesescssseseesceescateeeestsceneess 3:00 p.m.- 3:45 p.m. 
* Corporations, Securities and Financial Services COMMIEE ............ceesesesseseseseseseceescesecseceeessesesececssseseseeecseeceneneecaees 1:30 p.m.- 3:30 p.m. 
12:00 p.m.- 1:30 p.m. 
2:00 p.m.- 3:00 p.m. 
1:30 p.m.- 3:30 p.m. 
Children’s Mental Health Update seminar presented by the Legal Needs of Children Committee ............ccccceesee 8:00 a.m.-12:00 p.m. 
2:00 p.m.- 4:00 p.m. 
CLE Potpourri for the General Practitioner seminar presented in the 

President's Showcase by the Out of State Division................cscssscssssscssssssssesssssssessesssersnssecesessesseesssesenesseesencscarscarareses 7:55 a.m.-12:00 p.m. 
10:00 a.m.- 2:00 p.m. 
Cuban American Bar Association “Mojitos, Cigars & Sweets Reception—-Nuestro brindis para Frank Angones’............ 9:00 p.m.-11:00 p.m. 
6:30 p.m.- 7:30 p.m. 
Environmental and Land Use Law Section/Administrative Law Section RECeption ...........ccssesessssesesesnenenceeseeeseeeeeees 6:30 p.m.- 7:30 p.m. 
Federal Court Practice COMMIttee 10:30 a.m.-12:30 p.m. 
Federalist Society Reception Honoring Florida’s Governor, Attorney General, and Our Three U.S. Attorneys............... 6:30 p.m.- 8:30 p.m. 
Florida Association for Women Lawyers 
5:30 p.m.- 7:00 p.m. 
Florida Coastal School of Law Alumni Reception............. 6:30 p.m.- 7:30 p.m. 
Florida Law Update 2008 seminar presented by the General Practice, Solo and Small Firm Section and 

co-sponsored by Florida Lawyers Mutual Insurance Company...........csscssssesessesssesssesesnsssseeesneessesesnsesseeeseeesesseeeeses 7:55 a.m.— 3:50 p.m. 
Florida State University College of Law Alumni Reception.............sssscssessssessseesesssesesnssssesnesnessseeseenseeseseeenssesseeseeneey 6:00 p.m.— 7:30 p.m. 
Florida Supreme Court Historical Society Annual Meeting.............ssessesesseessessesssesseessesssesessessssssessssessstesesssessessseesesenss 10:00 a.m.-12:00 p.m. 
Health Law Section 
4:00 p.m.- 6:30 p.m. 
Judicial Luncheon featuring Chief Justice R. Fred Lewis and Harold Hongju Koh, Dean of Yale Law School............. 12:30 p.m.- 2:00 p.m. 


Juvenile Court Rules Committee 9:00 a.m.- 1:00 p.m. 
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Labor and Employment Law Section 


Masters Seminar on Professionalism 2008-"Defending Professionalism” seminar presented by 

Message Center sponsored by Upchurch Watson White & Max Mediation Group .........escssesesseseeteseseeseseensesenesseneneses 8:00 a.m.— 5:30 p.m. 
Nova Southeastern University Shepard Broad Law Center Alumni and Friends Reception ............:ccsssceseseseseeeseeeeeens 6:30 p.m.- 7:30 p.m. 
Refreshment Center sponsored by Annual Convention Sponsor .............ssssssssssssssssssesessstsnsssssessesacssssstessasseseeeeeeneaeees 8:00 a.m.— 3:30 p.m. 
4:00 p.m.- 5:30 p.m. 
State and Federal Government Administrative Practice Certification Committee .............cesecseseeseseeteseseseseeneneseseseaenees 10:30 a.m.-12:30 p.m. 
OF Law 6:00 p.m.— 8:00 p.m. 
The Florida Bar Foundation 
9:00 a.m.-11:00 a.m. 
6:30 p.m.- 9:30 p.m. 
University of Florida—Levin College of Law Alumni ReCeption..............ccssssscesssssssseseesessssseeseeeensseeseeeseesieaeeeeees 6:30 p.m.— 8:00 p.m. 
University of Miami Law Alumni Association ReCeption .............cccscsssssssssssesssesssscsssessseseescseasseeesseasaesseeeeneeseaeseeeseeaeaes 6:00 p.m.— 7:00 p.m. 
University of Virginia School of Law Alumni Reception ..............cscscscsssessssssssesssssesesssssssesssessesssssnenssassssseneesacasaseeeneaees 6:30 p.m.- 7:30 p.m. 
What Every Law Firm and Law Practice Needs to Know About Federal and Florida Employment Laws seminar 

presented in the President's Showcase by the Labor and Employment Law Section ...........c.:csesssesseseeeseseeneseeneees 2:15 p.m.- 5:00 p.m. 
Young Lawyers Division 
YLD Moot Court Competition 
¢ Final Round and Appellate Practice Section Discussion with the Justices of the Florida Supreme Court.................. 2:00 p.m.— 4:30 p.m. 

Friday, June 20 

Administrative Law Section—Executive Council/Annual 10:00 a.m.-12:30 p.m. 
American College of Trial Lawyers, Florida Fellows Reception & Dinner.............. 6:30 p.m.-10:30 p.m. 
2:00 p.m.— 5:00 p.m. 
8:00 a.m.— 6:00 p.m. 
“Boca’s Wild Adventure” Children’s Event sponsored by the Young Lawyers DiviSion.............:.s:ssssssssssssecsssseessseeseeseees 7:00 p.m.-12:30 a.m. 
City, County and Local Government Law Section-Executive Council...............:ssssssssecssssseesssesssssesssseesssssescseeesseeenseneess 10:00 a.m.-12:30 p.m. 
9:00 a.m.- 1:00 p.m. 
Code & Rules of Evidence Committee .......... 10:30 a.m.-12:30 p.m. 
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Criminal Law Section 

12:00 p.m.- 2:00 p.m. 
1:00 p.m.— 5:00 p.m. 


Electronic Everything: Technology’s Accelerating Influence on Today’s Practice of Law and 
What Lawyers Need to Know seminar presented by the Computer & Technology Law Committee 


9:00 a.m.— 4:30 p.m. 
8:30 a.m.-12:00 p.m. 
Equal Opportunities Law Section ‘ 
¢ Equal Opportunities Law Section, Virgil Hawkins Florida Chapter National Bar Association and 

the Florida Association for Women Lawyers LUNCHEON ..............:s:sssssssesssesesesesescscsesesesesesessseseeesssseeeseeeseecsescecacececers 12:00 p.m.- 1:30 p.m. 
9:00 a.m.- 1:00 p.m. 
First Amendment and the U.S. Supreme Court seminar presented by | 

the Media & Communications Law Committee................ 2:00 p.m.- 4:00 p.m. 
Florida Association for Women Lawyers, Equal Opportunities Law Section and 

the Virgil Hawkins Florida Chapter National Bar Association LUNCHEON................csssssesecesessesesesesssesesessesssesceneeeacaeeeees 12:00 p.m.- 1:30 p.m. 
10:30 a.m.-12:30 p.m. 
Florida Registered Paralegal Program Committee................ssssssssssssssssssscssssssssesssesesesecseassesesesscacsesesseseacsesesacaceeseesesenees 10:00 a.m.-12:00 p.m. 
10:00 a.m.-12:00 p.m. 
General Practice, Solo and Small Firm Section 
12:30 p.m.- 2:00 p.m. 
Government Lawyers Section 
1:30 p.m.— 5:00 p.m. 
Health Law Hot Topics seminar presented by the Health Law Section...............cccsssssssessseeeenssesesesesesseceteseeseeteeeees 9:00 a.m.— 1:00 p.m. 
International Law Section 
10:00 a.m.-12:00 p.m. 
12:30 p.m.— 2:00 p.m. 
5:30 p.m.- 6:30 p.m. 
Labor and Employment Law Certification Committee ..............cccscsesessssessssssesessesssesessessseseusnssesnsneesseseeseneacacaceeeeaeacacenees 10:30 a.m.-12:30 p.m. 
2:00 p.m.- 4:00 p.m. 
Masters Seminar on Ethics 2008 presented by the Professional Ethics Committee ................cssesesseseseseeeseseeneeneees 8:30 a.m.—11:30 a.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group ............c.sessessessessessessessessessesseeseaes 8:00 a.m.— 3:30 p.m. 
Protecting Consumers from Housing Havoc seminar presented by the Consumer Protection Law Committee ....... 2:00 p.m.— 6:00 p.m. 
Public Interest Law Section 
9:00 a.m.-11:30 a.m. 
Refreshment Center sponsored by Annual Convention Sponso .............::sssssessessesseeseeseesessessesseesesseestesessessesseseseesess 8:00 a.m.- 3:30 p.m. 
Student Education and Admissions to the Bar Committee .............ss:sssssssssssseessseeessseessssssseesseesesseecssesessnsessueensnecssesee 10:30 a.m.—12:30 p.m. 


7:30 a.m.- 3:30 p.m. 


Practicing with Honor: Traditions of the Past- Foundations forthe Future 


7:30 a.m.— 3:30 p.m. 
The Nuts and Bolts of Practicing Animal Law Profitably seminar presented by the Animal Law Committee ........... 8:00 a.m.-12:05 p.m. 
Trial Lawyers Section 
“Tropicana Nights” Dinner & Show sponsored by the Annual Convention Sponsors. ...........::ssssssssssseseeesseneseeeseenenees 8:00 p.m.-12:00 a.m. 
Virgil Hawkins Florida Chapter National Bar Association 
¢ Virgil Hawkins Florida Chapter National Bar Association, Florida Association for Women Lawyers, and 
50-Year Members & Awards Luncheon presented by the Young Lawyers DiviSION.................::ssscsssssseseseseeeeeeeeeenenens 12:30 p.m.— 2:00 p.m. 
Saturday, June 21 
“Good & Evil in the Jury Room and New Issues on Juror Competency” seminar presented by 
4:30 p.m.— 6:30 p.m. 
Military Law & Legal Assistance Symposium 2008 presented by the Military Affairs Committee ............. ese 8:00 a.m.— 4:00 p.m. 
Refreshment Center sponsored by Annual Convention Sponsors ..............::s:sssssssssssssesssssesesssssssssescstessesnencaeensaeeeness 7:45 a.m.—10:00 a.m. 
Virgil Hawkins Florida Chapter National Bar Association Meeting ...............s:ssssssscsssssesessssesssestenensssseeeeneasssaeenenenensaeenees 9:00 a.m.—12:00 p.m. 


HOW TO on-Line 


REGISTER | www.loridabar.org 


One form See 2008 Annual Last day to mail Last day to fax 5/31/08 No telephone 
per registrant | Convention Link 5/31/08 Mastercard / Visa Only | registration accepted 


Registration Fees: 
$225 Early Bird Registration Fee: postmarked by 5/31/08 


Pick up packet / tickets at the Pre-Registration Desk located in the Mizner Center 
$300 Regular & On-Site Registration Fee: postmarked after 5/31/08 


On-site ticket available on space available basis and should be picked up at the 
On-Site Registration desk located in the Mizner Center 


Refund Policy: 
No telephone refunds or cancellations will be accepted 
Full refund if request received is postmarked or faxed on or before 5/31/08 
Partial refund (less $50.00) if postmarked or faxed by 6/11/08 
No refunds accepted after 6/11/08 


Full Annual Convention registration fee will entitle you to: 


¢ Attend seminars Wednesday - Saturday ¢ Convention T-shirt (one per registrant) 
Only one seminar per time frame can be selected. Registration * Convention Lapel Pin (one per registrant) 
fee is not transferable to any other seminar location. Other ¢ Be Eligible for Special Hotel Prize Drawings 
registration fees are not applicable to Annual Convention 
seminars. Payment of a registration fee is not required to: 
* CLE Credit for Seminars Attended * Attend section/committee meetings, attend the General 
* Continental Breakfast - Thursday & Friday Assembly and/or visit the Lawyers’ Marketplace 
* All Member Receptionn (two drink tickets) * Purchase tickets (two per event) 


Convention Briefbag (one per registrant) 


Practicing with Honor: Traditions of the Past Foundations for the Future 

| _| Completed form w/c | Formwicredit cardinfo. | 
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(A separate form is necessary for each registrant. Cut or reduced forms cannot be processed.) 
DO NOT MAIL after May 31, 2008 


Registration Information 


Florida Bar # (Required) 


First Name Mi 


Last Name 


Name on name badge 


Mailing Address 


Suite/Apt. 


City State 


Zip Code 


Email Address 


Register online at www.floridabar.org 


instructions: Please read registration information on page 20 before detaching and completing this form. | 


(Area Code) Telephone Number ( ) 


(Area Code) Fax Number ( ) 


Spouse/Guest First Name MI 


Last Name 


Name on name badge 


City State 


If you have special needs addressed by the 
Americans with Disabilities Act, please list 
below or contact Shirley Harrell by phone at 


(850) 561-5613 or email sharrell @flabar.org. 


In case of emergency 


Name 


Day Telephone 


Evening Telephone 


Meminars 


Full registration fee required to attend seminar(s). 
Please select one seminar per timeframe. 
(See next page for registration fee information) 


Wednesday, June 18 


601 A Better Deal: Prepaid Legal, Complex Litigation and 
Mortgage Issues 
(1:00-5:00) 


Thursday, June 19 


) 701 CLE Potpourri for the General Practitioner 
President’s Showcase 


(7:55-12:00) 

Florida Law Update 2008 
(7:55-3:50) 

Children’s Mental Health Update 
(8:00-12:00) 

Masters Seminar on Professionalism 2008: 
“Defending Professionalism” 
(8:30-11:30) 

What Every Law Firm and Law Practice Needs to 
Know About Federal and Florida Employment 
Laws 


President’s Showcase 
(2:15-5:00) 


Friday, June 20 


f Q 801 The Nuts and Bolts of Practicing Animal Law 
Profitably 
(8:00-12:05) 

Masters Seminar on Ethics 2008 
(8:30-11:30) 

Health Law Hot Topics 
(9:00-1:00) 

Electronic Everything: Technology’s Accelerating 
Influence on Today’s Practice of Law and What 
Lawyers Need to Know 
(9:00-4:30) 

First Amendment & the U.S. Supreme Court 
(2:00-4:00) 

Protecting Consumers from Housing Havoc 
(2:00-6:00) 


Saturday, June 21 


Q 901 Military Law and Legal Assistance Symposium 2008 
(8:00-4:00) 
“Good & Evil in the Jury Room and New Issues on 
Juror Competency” 
(8:30-12:00) 


702 


703 


704 


Q) 705 


802 


803 


Q) 804 


Q) 805 


806 


902 
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2008 Annual Florida Bar Convention Registration Form * June 18-21, 2008 * Boca Raton Resort & Club 


Register online at www.floridabar.org 


Early Bird Registration Fee 
(postmarked by 5/31/08) (100) 1 $225 
On-Site Registration Fee 
(postmarked 6/1/08 or after) (101) 1 $300 


LJ) Check if you are a judge. Judges are exempt from 
registration fee. Seminar tickets are not transferable. 


W) Check if you are a Fellow of The Florida Bar 
Foundation 


 Ticketed Kvents 
# of 
Events Code | Tkts Price 
Luncheons 
Family Law Section - Wednesday 201 $39.00 
includes 2.38 tax 
Business Law Section — Thursday 301 $39.00 
includes 2.38 tax 
Judicial Luncheon — Thursday 302 $39.00 
includes 2.38 tax 
Criminal Law Section — 
Selig |. Goldin — Friday 401 $39.00 
includes 2.38 tax 
Eq. Opp. Law Sec., FAWL & 
VHFCNBA - Friday 402 $39.00 
includes 2.38 tax 
international Law Section — Friday 403 $39.00 
includes 2.38 tax 
Trial Lawyers Chester 
Bedell Memorial — Friday 404 $39.00 
includes 2.38 tax 
50-Year Member/YLD - Friday 405 $39.00 
includes 2.38 tax 
Special Events 
YLD Dinner — Into the Mystic 
Casino Night and Casual Dinner — 
Thursday 501 $75.00 
includes 4.58 tax 
2008 Diversity Symposium — Friday | 502 No Charge 
Advanced Registration Required 
Annual Dinner & Show 
Tropicana Nights — Friday 503 $60.00 
includes 3.67 tax 
Young Lawyers Members 504 $50.00 
includes 3.06 tax 
Children’s Activity (ages 3-12) 
Boca’s Wild Adventure 
(dinner included) — Friday 505 $10.00 
Advanced Registration Required includes 0.61 tax 
Military Law Symposium 
Saturday Attendance ONLY 506 $100.00 
(For Non-Convention Registrant) includes 6.11 tax 


Registration Total $ 


Ticket(s) Total $ 


Total Amount Due $ 


Please send front and back pages when 
mailing or faxing: 


Registration Fee Covers 


¢ CLE Seminars ¢ Convention Briefbag 


‘(one per time frame) (one per registrant) 

¢ CLE Credit for Seminar ¢ Convention T-shirt 
Attended (one per registrant) 

Continental Breakfast- Lapel Pin 
(Thursday & Friday) (one per registrant) 

e All Member Reception ¢ Hotel Prize Drawings 
(two drink tickets) 


Method of Payment 


Return completed form and payment to: 


Florida Bar Convention 
The Florida Bar 
651 E. Jefferson Street 
Tallahassee, FL 32399-2300 


Fax Number: 850/561-5612 (Fax both pages) 
Faxed registrations must be paid by 
Mastercard or Visa credit cards ONLY. 


Mail or fax only to avoid duplicate registrations 
Name 


FL Bar Member # 


Email Address 
Please check one: 


L) Check enclosed (check # 
to: The Florida Bar 


) made payable 


Credit Card LJ MASTERCARD VISA 
(The Florida Bar Accepts Only Mastercard or Visa) 


Card No. 


Expiration Date - 
MO YR 


Signature (credit card registrations only) 


Special Needs 
Dietary Restrictions (if any): 


od Don’t forget to complete and return both front and back pages +» 
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useful purpose, motions for rehearing 
that improperly reargue the merits 
of the case are filed too frequently. 
Instead, the motion should address a 
real error in the opinion in a meaning- 
ful way. In this regard, Judge Farmer 
advises counsel to “get to the point 
immediately, without formality” by 
telling the court “in the first para- 
graph what was misunderstood or 
overlooked.” As with appellate briefs, 
post-opinion motions should be short, 
easy to read, and to the point; if there 
truly is a basis for a motion, it should 
not take much space to explain your 
position. 

Statistically, the chances of chang- 
ing the court’s mind in a way that 
impacts the result of the opinion 
are extremely small on motions for 
rehearing. Therefore, the motions 
should not be filed as a routine matter. 
Judge Robert M. Gross of the Fourth 
District Court of Appeal notes that 
of the 1,028 motions for rehearing 
received in the Fourth District dur- 
ing 2006, only 21 were granted. His 
analysis of the 21 successful motions 
revealed that they had three qualities 
in common: 1) they were short, usually 
limited to only three or four pages; 
2) they had an appropriate tone and 
did not include attacks on the court; 
and 3) they were generally filed by at- 
torneys who were known by the court 
not to abuse the rehearing process. 
Judge Gross’s analysis confirms that 
you can assume appellate judges will 
remember which appellate lawyers 
file “shotgun” motions as a matter 
of course and which ones are more 
restrained. 

Since the filing of such motions is 
abused, counsel have been continu- 
ously urged to “carefully and seriously 
consider the necessity or desirability 
of asking the court to rehear a case.”"! 
Although a party may properly file a 
motion for rehearing even when the 
court has issued a decision without 
an opinion, this should be done spar- 


ingly.'? Florida courts have repeatedly . 


expressed their displeasure over mo- 
tions for rehearing that are without 
merit.'* Personal attacks on the court 
are not condoned." The court may, and 
has in the past, imposed sanctions 
under appellate Rule 9.410, for filing a 
motion for rehearing that is frivolous 


2. 


Intelligent Office 


Florida Locations 
Boca Raton (561) 962-2900 
Coral Gables (305) 777-0200 
Miami (305) 728-5200 
Oriando/Milenia (407):210-3900 
Oniando/Downtown (407) 835-3600 
Palm Beach Gardens (561) 472-8400 
Sunrise (954) 838-7747 
Tampa (813) 350-7800 


A complete listo locations can be found on our webste. 
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or in bad faith.” 


Motions for Written Opinions 
and Motions for Certification 

Rule 9.330(a) provides that when 
a party requests the court to issue a 
written opinion, the request must be 
followed by a statement that a writ- 
ten opinion will provide a legitimate 
basis for Supreme Court review and 
a statement explaining “why the Su- 
preme Court would be likely to grant 
review if an opinion were written.” 
The wording required to be used in the 
statement may be found in the rule. 
The need for an opinion, however, is 
left to the discretion of the appellate 
panel." 

Rule 9.330(a) also provides for the 
filing of a motion for certification 
when an opinion is in conflict with a 
decision from a different district court 
of appeal or from the Florida Supreme 
Court or when the opinion addresses 
an issue of great public importance. 
Although there are no requirements 
for this motion, the movant should 
set forth the specific reason for such 


a certification and detail the specific 
conflict or issue the movant believes 
is of great public importance. Judge 
Gross defines a question of “great pub- 
lic importance” as one that will “affect 
many cases.” He notes that in 2006, 
the Fourth District certified only two 
questions of great public importance 
in civil cases and points out that often 
the appellate court can anticipate 
questions that should be certified 
before any motion for certification 
is needed. Additionally, Judge Gross 
comments that, like appellate lawyers 
on motions for rehearing, district 
courts carefully consider the merit of 
certifying a question of great public 
importance to the Supreme Court to 


maintain credibility with the higher | 


court. 


Motions for Rehearing En Banc 
Very few cases are decided en banc 
by Florida’s appellate courts. Judge 
Orfinger states that far too many of 
these motions are filed without any 
realistic possibility of being granted; 
these motions can result in time 


Take Your Seat 
at the Global Table 


Become an English Solicitor this summer. 
Write your QLTT* Exams at Queen's College, 
Oxford University 


Space is limited! Register now for both the QLTT 
and the Oxford Summer Week (Aug. 9-16) 
Visit www.QLTT.com or call 800-430-3588 


English Solicitor exam also available in NY, Chi., LA, Houston & Miami 


QLTTiInternational 


Qualifying US Attorneys to Practice Overseas 


Oxford Institute 
of Legal Practice 


Oxford 


Took 
University 


* Official qualifying transfer exam of the Solicitors Regulation Authority 
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consuming review of briefs, pertinent 
parts of the record, and relevant law 
in cases in which the judges did not 
originally participate. 

Under Rule 9.331, a party may move 
for rehearing en banc within 15 days 
of the decision on the grounds that the 
case is of exceptional importance or 
that such consideration is necessary 
to maintain uniformity in the court’s 
decisions. The rule provides that “[a] 
motion based on any other ground 
must be stricken.” The motion “shall” 
contain the required statement set 
forth in Rule 9.331(d)(2). Failure to 
include the statement can result in 
the denial of the motion.'® 

Under Rule 9.331 the court can also 
order a rehearing en banc without any 
prompting by a party. On the court’s 
own authority, the majority of its 
members can order that a proceed- 
ing pending before it be determined 
en banc. In his concurring opinion 
in TECA, Inc. v. WM-TAB, Inc., 726 
So. 2d 828, 831 (Fla. 4th DCA 1999), 
Judge Larry A. Klein described the 
process wherein the court decided, 
sua sponte, that en banc consideration 
was needed to maintain uniformity in 
the court’s decisions. 


Responses to Post-opinion 
Motions 

A party may file a response to a 
motion for rehearing, motion for clari- 
fication or certification and motion 
for rehearing en banc within 10 days 
of service of the motion under Rules 
9.330(a) and 9.331(d)(1). Both Senior 
Judge Alan R. Schwartz of the Third 
District Court of Appeal and Judge 
Farmer joke that they have to resist 
the temptation to read the response to 
a post-opinion motion before reading 
the motion in a case in which they au- 
thored the opinion, since the response 
invariably contains high praise for the 
writer. Of course, form responses to 
motions for rehearing, which do not 
address the merits of the motion for 
rehearing, do not fail into the favored 
category and are not appreciated by 
the appellate courts.’ 

Once any post-opinion motions 
are resolved, there are generally two 
courses of action: 1) further proceed- 
ings in the trial court to implement 
the opinion, recover appellate costs, 
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and, when applicable, attorneys’ fees; 
or 2) possible further proceedings 
in the Florida Supreme Court. The 
latter course is not addressed in this 
article. 

Caution: Review the opinion care- 
fully and take the action required by 
the opinion after the mandate issues. 

Judge Douglas A. Wallace of the 
Second District Court of Appeal 
recommends reading the opinion 
carefully to determine what, if any, 
action should occur on remand. If the 
appellate court remands the case to 
the trial court, attorneys must carry 
out the action required by the ap- 
pellate decision. In Judge Wallace’s 
words, “These things don’t happen 
automatically, someone’s got to make 
it happen.” 

Any required action must be taken 
after the mandate is issued. The man- 
date is the reviewing court’s “mode of 
communicating the judgment of the 
appellate court” to the lower tribunal 
and instructing the tribunal on the 
action to be taken or the disposition 
to be made on remand.” The mandate 
transfers jurisdiction of the appellate 
court back to the trial court.”! The 
mandate automatically issues within 
15 days from the date of the decision, 
but if a timely motion for rehearing, 
clarification, or certification is made, 
this time is extended until 15 days 
after the rendition of the order on the 
post-decision motion.” 

Once the mandate issues, you 
should take any action required by 
the opinion. This may, for example, 
include preparing a judgment that 
conforms to the appellate court’s de- 
cision, or filing a motion to vacate a 
judgment reversed by the decision and 
scheduling a hearing on the motion. 

As discussed in the next two sec- 
tions, the prevailing party must also 
file the motion to tax appellate costs 
and take any action pursuant to an 
order on appellate attorneys’ fees. 

Caution: Motions to tax appellate 
costs must be filed in the trial court 
within 30 days of the issuance of the 
mandate. 

Motions to tax appellate costs are 
treated differently than motions for 
appellate attorneys’ fees and are 
governed by Rule 9.400(a). Under that 


is not filed in the appellate court; it 
is filed in the trial court and must be 
served within 30 days after issuance 
of the mandate. The trial court lacks 
jurisdiction to hear a motion to tax 
costs if it is served beyond the 30-day 
limit.” 

Rule 9.400(a) also allows taxation 
of “1) fees for filing and service of 
process; 2) charges for preparation of 
the record; 3) bond premiums; and 4) 
other costs as permitted by law.” At- 
torneys should present evidence to the 
trial court in support of the appellate 
costs claim. 

Caution: Motions for appellate at- 
torneys’ fees must state the ground(s) 
for the award and be filed during the 
time allowed for briefing; responses 
must also be timely. 

Unlike the motion to tax appellate 
costs, a separate motion for appellate 
attorneys’ fees must be filed in the ap- 
pellate court under Rule 9.400(b).* In 
the last few years, the Second District 
recently denied a litigant’s request 
for appellate fees when the fees were 
requested in her answer brief instead 
of in a separate motion.” 

Under the same rule, a motion for 
attorneys’ fees must be served “not 
later than the time for service of the 
reply brief” or the response to a juris- 
dictional brief in the Florida Supreme 
Court.”° More than one appellate law- 
yer has handled a “pro bono” case by 
inadvertently failing to timely move 
for attorneys’ fees.?’ The lower court 
has no jurisdiction to determine a 
party’s entitlement to appellate attor- 
neys’ fees unless the appellate court 
remands the cause to the trial court 
for that determination.” 

Rule 9.400(b) also requires the mo- 
tion to state the legal grounds for the 
award of fees. A motion that lacks a 
stated basis for relief does not sup- 
port a fee award.” Attorneys’ fees 
may be awarded only where there is 
a contractual or statutory provision 
permitting such fees.*® F.S. §59.46 
provides that any contract or statute 
that provides for prevailing party 
attorneys’ fees “shall be construed to 
include the payment of attorneys’ fees 
to the prevailing party on appeal.”*! If 
the award of fees is based on contract, 
a copy of the contract should be at- 


rule, a motion to tax appellate costs - tached. Similarly, if the basis for the 
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award of appellate fees is statutory, 
the motion should include reference 
to the statute, the appropriate section 
and subsection of the statute, and 
the applicable year.*” For example, if 
entitlement to appellate fees is based 
on a proposal for settlement under 
section FS. §768.79 and Florida Rule 
of Civil Procedure 1.442, identification 
of the statute in the motion is neces- 
sary. Do not forget to confirm whether 
a proposal for settlement was served 
on behalf of your client in the trial 
court. 

Aresponse to a motion for fees must 
be filed within 10 days of service of the 
motion. Failure to do this may result 
in the waiver of a right to argue that 


.the opposing party is not entitled to 


fees.** Occasionally, entitlement to 
fees remains conditional after appel- 
late victory where, for example, a new 
trial is ordered, the appeal is from a 
nonfinal order, or the trial court has 
not determined the validity of the 
proposal for settlement on which 
the motion for appellate attorneys’ 
fees was based. Under these circum- 
stances, the appellate court may issue 
an order awarding fees contingent on 
further specified activity in the trial 
court. Opposing counsel should file a 
response to a motion for appellate at- 
torneys’ fees and advise the appellate 
court of the contingent nature of the 
award of fees if the movant did not 
so advise the court in the motion for 
appellate fees. 

After remand and an amount de- 
termination in the trial court, it is 
still the appellate court that reviews 
the amount awarded. This appellate 
review is occasionally overlooked. Re- 
view is initiated by filing a motion for 
review in the appellate court rather 
than by the filing of a notice of ap- 
peal.** A motion for review should be 
filed in the appellate court within 30 
days from the entry of the trial court 
order awarding a fees amount. 

Caution: Do not forget to tidy up. 

Once the appellate proceedings are 
over, including resolution of any costs 
or attorneys’ fees claims, make sure 
that everything is done for proper 
closure of the case. This may include 
the filing and recording of a satisfac- 
tion of judgment. Otherwise, you can 
expect a call down the road from an 
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unhappy former client who is unable 
to sell property due to the “unsatis- 
fied” lien. 

In addition, if an appeal (super- 
sedes) bond was filed, a joint stipula- 
tion of parties should be filed for an 
order discharging or canceling the 
bond. The order canceling the bond 
should be forwarded to the bond 
surety to stop additional premium 
from accruing. 


Conclusion 

A thorough understanding of the 
opinion and the appellate rules is 
critical to exercising good judgment in 
deciding whether to file post-opinion 
motions under Rules 9.330 or 9.331. 
All decisions should be made calmly 
after weighing all of the options, while 
keeping an eye on the critical dead- 
lines. Also, all action required by the 
opinion, including a timely motion to 
tax appellate costs and any necessary 
appellate attorneys’ fees proceedings, 
should be taken after the mandate 
issues. 

So, once you have the opinion in 
hand, read it carefully, take a walk 
around the block, and then — get back 
to work!O 


' If you do not flip to the last page of the 
opinion immediately, this is a good sign 
that you might need to consult an appellate 
lawyer. For other such tip-offs, see Betsy 
E. Gallagher, Ten Signs That You Need an 
Appellate Lawyer, 78 Fia. B. J. 65 (May 
2004). 

2 Jane Kreusler-Walsh is the founding 
partner of Kreusler-Walsh, Compiani & 
Vargas, P.A., and is a board certified ap- 
pellate lawyer. Ms. Walsh practices in West 
Palm Beach. 

’ Angela Flowers practices in the Ocala 
office of Kubicki Draper, P.A. She is a 
shareholder and member of the firm’s ap- 
pellate and insurance coverage division. 

* Except in limited circumstances, this 
article does not address the jurisdiction or 
proceedings of the Florida Supreme Court. 
For an extensive discussion of the Florida 
Supreme Court’s jurisdiction, see Harry 
Lee Anstead, Gerald Kogan, Thomas D. 
Hall & Robert Craig Waters, The Operation 
and Jurisdiction of the Supreme Court of 
Florida, 29 Nova L. Rev. 431 (2005). 

5 Fra. R. App. P. 9.330(a). Under Rule 
9.330(c), the deadline for post-opinion mo- 
tions in bond validation cases is shortened 
to 10 days. 

® See Hoenstine v. State Farm Fire & Cas. 
Ins. Co., 742 So. 2d 853, 854 (Fla. 5th D.C.A. 
1999). 


7 Philip J. Padovano, Motion Practice in ~ 
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Florida Appellate Courts, 32 Sretson L. 
Rev. 309, 336 (2003). 

8 Fa. R. App. P. 9.330(d); see Hoenstine 
v. State Farm Fire & Cas. Ins. Co.,'742 So. 
2d 853-54; 3299 N. Fed. Hwy, Inc. v. Bd. of 
County Commissioners of Broward County, 
646 So. 2d 215, 228-29 (Fla. 4th D.C.A. 
1994). 

® Vetrick v. Hollander, 464 So. 2d 552 
(Fla. 1985) (no motion for rehearing or 
for clarification may be filed in Supreme 
Court to denial of petition for discretionary 
review). 

10 See, e.g., Green Co. v. Kendall Racquet- 
ball Invest., Ltd., 658 So. 2d 1119, 1122 
(Fla. 3d D.C.A. 1995); Eastern Airlines, 
Inc. v. King, 561 So. 2d 1220, 1221 (Fla. 
3d D.C.A. 1990), rev. denied, 576 So. 2d 
288 (Fla. 1991), cert. denied, 500 US. 943 
(1991). 

1! Whipple v. State, 431 So. 2d 1011, 1013 
(Fla. 2d D.C.A. 1983). 

12 See TECA, Inc. v. WM-TAB, Inc.,726 So. 
2d 828, 831 (Fla. 4th D.C.A. 1999) (Klein, J., 
concurring specially) (“[A]lthough we see 
far too many motions for rehearing, . .. they 
can be appropriate, even in cases which 
are initially affirmed without opinion.”) 
(citation omitted). 

13 See Amador v. Walker, 862 So. 2d 729, 
733 (Fla. 5th D.C.A. 2003), and cases cited 
therein. Appellate courts are increasingly 
likely to sanction lawyers for filing such 
motions. See Banderas v. Advance Petro- 
leum, Inc., 718 So. 2d 376 (Fla. 3d D.C.A. 
1998)(ordering appellant’s counsel to pay 
$2,500 as sanction for a motion for rehear- 
ing that the court found “both frivolous 
and insulting to this court”). See also 
Whipple, 431 So. 2d at 1013 (a motion for 
rehearing is not “a routine step in appellate 
practice”); Lowe Inv. Corp. v. Clemente, 685 
So. 2d 84 (Fla. 2d D.C.A. 1996) (“Motions 
for rehearing directed to this court are 
overused, if not abused.”). 

‘Tf your draft motion(s) contains any 
personal attacks on the court or opposing 
counsel, this is a clear sign that an appel- 
late lawyer should be consulted. 

18 See, e.g., Elliott v. Elliott, 648 So. 2d 135, 
135-36 (Fla. 4th D.C.A. 1994). 

16 See Steven Brannock & Sarah Weinzi- 
erl, Confronting a PCA: Finding a Path 
Around a Brick Wall, 32 Stetson L. Rev. 
367 (2003). 

17 See R.J. Reynolds Tobacco Co. v. Kenyon, 
882 So. 2d 986, 989 (Fla. 2004). 

18 See Havener v. Havener, 473 So. 2d 708 
(Fla. 2d D.C.A. 1985). 

19 See Bryant v. Buerman, 752 So. 2d 625, 
625 (Fla. 4th D.C.A. 1999) (wherein court 
criticized counsel for appellee for filing a 
four-page form response which did not ad- 
dress the merits of the motion for rehear- 
ing). 

© Tierney v. Tierney, 290 So. 2d 136, 137 
(Fla. 2d D.C.A. 1974). See Barbara Green, 
Cracking the Code: Interpreting and 
Enforcing the Appellate Court’s Decision 
and Mandate, 32 Stetson L. Rev. 393, 394 
(2003). 

2 If the losing party is pursuing further 
proceedings in the Florida Supreme Court, 
the party must file a motion to stay the 


mandate within the 15-day time allowed 
for filing a motion for rehearing, or while 
a timely motion for rehearing is pending. 
See Amer. Home Assurance Co. v. APAC- 
Florida, Inc., 841 So. 2d 556, 557 (Fla. 2d 
D.C.A. 2003). 

23 See, e.g., Mulato v. Mulato, 734 So. 2d 
477, 478 (Fla. 4th D.C.A. 1999). 

*4 See Tracy Raffles Gunn, Attorneys’ 
Fees on Appeal: Basic Rules and New 
Requirements, 76 F.a. B. J. 31 (Apr. 2002), 
for a comprehensive article on appellate 
attorneys’ fees. 

25 See Bevan v. Cowart, 916 So. 2d 822, 
822 (Fla. 2d D.C.A. 2005). 

°6 See Superior Prot., Inc. v. Martinez, 930 
So. 2d 859, 860 (Fla. 2d D.C.A. 2006). 

27 Of course, at least one appellate lawyer 
has handled more than one “pro bono” ap- 
peal as a result of failing to timely move 
for appellate attorneys’ fees. See Betsy E. 
Gallagher, Ten Signs That You Need an 
Appellate Lawyer, 78 Fa. B. J. 65 (May 


2004). 


8 See, e.g., Computer Task Group, Inc. v. 
Palm Beach County, 809 So. 2d 10, 11 (Fla. 
4th D.C.A. 2002); Real Estate Apartments 
v. Bayshore Garden Apartments, Ltd., 530 
So. 2d 977, 979 (Fla. 2d D.C.A. 1988). 

29 See United Serv. Auto. Ass‘n. v. Phillips, 
775 So. 2d 921, 922 (Fla. 2000). 

3° See, e.g., Florida Patient’s Comp. Fund 
v. Rowe, 472 So. 2d 1145, 1148 (Fla. 1985), 
modified by Standard Guar. Ins. Co. v. 
Quanstrom, 555 So. 2d 828 (Fla. 1990). 
Kovack Sec., Inc. v. Bailey, 933 So. 2d 1202, 
1202 (Fla 4th D.C.A. 2006); Mercury Cas. 
Co. v. Rural Metro Ambulance Inc., 909 So. 
2d 408, 409 (Fla. 2d D.C.A. 2005). 

31 See Motter Roofing, Inc. v. Leibowitz, 
833 So. 2d 788, 789 (Fla. 3d D.C.A. 2002). 

82 See Lehigh Corp. v. Byrd, 397 So. 2d 
1202, 1205 (Fla. 1st D.C.A. 1981). 

33 See Homestead Ins. Co. v. Pool, Masters 
& Goldstein, 604 So. 2d 825, 827 (Fla. 4th 
D.C.A. 1991). 

34 Fra. R. App. P. 9.400(c). 


Betsy Ellwanger Gallagher is a 
shareholder at Kubicki Draper in Tampa. 
She received her undergraduate degree 
from Cornell University and Juris Doctor 
from the University of Florida (1976), with 
honors, where she was the executive editor 
for the University of Florida Law Review. 

Amy Miles is an associate in Kubicki 
Draper’s appellate and insurance coverage 
division. Before joining Kubicki Draper's 
Tampa office, Ms. Miles clerked at the 
Second District Court of Appeal for Judge 
Douglas A. Wallace. 

This column is submitted on behalf 
of the Appellate Practice Section, Steven 
Brannock, chair, and Tracy R. Gunn, Kris- 
tin A. Norse, and Heather M. Lammers, 
editors. 
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REAL PROPERTY, PROBATE AND | 
Trust LAW 


by Stacy O. Kalmanson and Jerry Morris 


Five Tips Every Real Estate Practitioner 
Should Know About Defective Deeds 


n the modern world of real 

estate, time constraints and 

urgency seem to lurk at every 

turn. As a result of these two 
factors, errors in the preparation of 
deeds abound. Title examiners and 
real estate practitioners frequently 
encounter defects in deeds in the 
chain of title and make requirements 
for corrections or other remedies 
where necessary. Although some er- 
rors in deeds are harmless and may be 
ignored, others are fatal to the convey- 
ance and require corrective measures. 
This article discusses five tips every 
real estate practitioner should know 
about defective deeds: 1) harmless er- 
rors; 2) curative statutes; 3) corrective 
deeds; 4) constructive notice; and 5) 
homestead concerns. 


Tip 1: Harmless Errors 

When a practitioner encounters an 
error in a deed, the first determina- 
tion should be whether the error is 
harmless or whether the error is fatal 
to the conveyance or results in failure 
to provide constructive notice of the 
conveyance. A harmless error will not 
prevent the passage of title or the le- 
gal recordation of the instrument and 
may be ignored altogether, although 
the error should be corrected on an 
instrument in a current transaction. 
Although not an exhaustive list, we 


will discuss two examples of common. 


harmless errors. 

One example of a harmless error is 
where a call in a metes and bounds 
description states an incorrect dis- 
tance or angle, but the distance or 
angle is monumented to or along a 
monument or other point that, under 
a rule of construction, controls the 


distance or angle. To illustrate, a call 
in the description states “run thence 
north 89 degrees east along the north 
line of Jones Avenue a distance of 100 
feet to the northeast corner of said lot 
one.” The north line of Jones Avenue 
is actually north 87 degrees east. The 
error in the angle is harmless because 
the angle yields to the monumented 
north line of Jones Avenue (north 87 
degrees east). In fact, the call could ac- 
tually leave out the angle completely 
and still be sufficient; “run thence east 
along the north line of Jones Avenue 
a distance of 100 feet to the northeast 
corner of said lot one.” 

Although the lot lines and corners 
of platted lots are not actually monu- 
ments in the true sense, as a rule of 
construction, the lot lines and corners 
of platted lots may also be used to 
control the angles and distances in 
legal descriptions. So, if the actual 
footage of the above call is 102 feet, 
that error is also harmless because 
the call distance yields to the actual 
distance to the northeast corner of 
said lot one. 

Another example of a harmless 
error is the lack of a date, or an in- 
correct date on an instrument, such 
as a deed or mortgage. Florida Uni- 
form Title Standard 3.6 states “[t]he 
fact that an instrument such as a 
deed or mortgage is undated, bears 
a date subsequent to the date of the 
acknowledgement, or bears an impos- 
sible date does not affect the validity 
of the instrument as a muniment of 
title.” It should be noted that the true 
date of a valid deed is when the deed 
is delivered to the complete control 
of the grantee, with no conditions or 
contingencies. 


Tip 2: Curative Statutes | 

Deeds that contain defective ac- 
knowledgements or are missing 
witnesses may be cured over time. 
The two primary curative limita- 
tions statutes (FS. §95.231 and FS. 
§694.08) cure the defects of missing 
witnesses and defective acknow]l- 
edgements. It should be noted that 
these statutes do not cure a total 
lack of acknowledgement or a void 
acknowledgement. The curative 
time period under FS. §95.231 is five 
years after the date of recording. F‘S. 
§95.231 cures defects in which the 
person? (i.e., grantor) was the actual 
owner of the property. 

In situations where a person con- 
veys land in an official or representa- 
tive capacity (e.g., an attorney-in-fact 
or trustee), FS. §95.231 does not apply, 
but it may be possible to rely on F‘S. 
§694.08 if two requirements are met. 
First, the deed must be of record for 
the statutorily required seven years. 
Second, one or more subsequent 
conveyances of the subject property 
by the parties claiming under the 
instrument must be made and the 
subsequent instrument must evidence 
the grantor’s intent to either convey 
the property or to authorize the con- 
veyance. 

For example, a deed executed by an 
attorney-in-fact is missing a witness. 
The defective deed was: recorded in 
1999. A subsequent conveyance was 
made in 2001. In 2007, the grantee 
under that 2001 deed entered into a 
contract to sell the property. Because 
more than seven years has passed and 
a subsequent conveyance was made, 
the curative statute “cures” the miss- 
ing witness on the 1999 deed. 
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Tip 3: Corrective Deeds 

A corrective deed is appropriately 
used where a defect in the previ- 
ous deed caused title not to pass to 
the grantee. An insufficient legal 
description of the property, a lack of 
subscribing witnesses, and failure to 
obtain joinder of the grantor’s spouse 
on a deed to homestead property are 
a few examples of this type of defect. 
Where legal title remains in the 
grantor because the deed did not pass 
legal title, a corrective deed executed 
by the original grantor is often used 
to remedy this undesired result. 

Another situation requiring a 
corrective deed is where a deed, suf- 
ficient of itself as a conveyance, lacks 
a proper acknowledgement. The lack 
of proper acknowledgement results in 
the deed not being legally entitled to 
record, and, although the deed may 
be valid and effective between the 
parties, its recordation will not impart 
constructive notice of the conveyance. 
As a result, subsequent creditors, 
purchasers, or lenders of the grantor 
may assert their claims against the 
property. 

One common mistake is the at- 
tempted use of a corrective deed to 
divest an unintended grantee. For 
example, if John Doe and Fred Doe, 
his brother, intended to take title as 
tenants in common, but only John ap- 
pears as a grantee on the otherwise 
valid deed, a corrective deed from 
the original grantor to John Doe and 
Fred Doe will not suffice to vest title 
in both parties. The reason is because 
the legal (record) title passed from the 
grantor to John. Thus, the grantor has 
no title to convey in the purported 
corrective deed. Since title passed to 
John, the correct procedure to remedy 
this error would be for John to convey 
title to himself and Fred. 

Another common mistake is the im- 
proper use of a “corrective deed” in an 
attempt to re-vest title in the grantor 
where the original deed described 
more land than the grantor intended 
to convey. Although the “corrective 
deed” will convey to the grantee any 
additional property described therein 
owned by the grantor that was not de- 
scribed in the original deed, it will not 
re-convey to the grantor any portion of 
the land unintentionally included in” 
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the original deed which is not included 
in the description in the corrective 
deed.* The concept here is that the 
unilateral act of the grantor in decid- 
ing the intentions of the parties is not 
binding on the grantee, and, for title 
insurance purposes, acceptance of the 
deed by the grantee is not normally 
sufficient to re-vest the title in the 
grantor. Therefore, a deed from the 
grantee back to the grantor would 
be the proper way to vest title back 
to the grantor. For example, assume 
that grantor owned lots one, two, and 
three. Where grantor and grantee 
intend grantor to convey lots one 
and two, but through inadvertence, 
grantor conveys lots two and three, 
it will be necessary for the grantee to 
convey lot three back to the grantor, 
even if grantor gave a corrective deed 
describing lots one and two. 
Probably, the most common mis- 
take in dealing with defective deeds 
is the belief that the defective deed 
may be corrected by merely correct- 
ing the error and re-recording the 
deed without re-execution, witness- 
ing, and acknowledgement. Except 
in rare instances, this unilateral act 
will not be sufficient to correct the 
error, because some of the necessary 
elements for a legally effective con- 
veyance are lacking.‘ Generally, the 
necessary elements of a legal convey- 
ance of real property include, but are 
not limited to, signature of the deed 
by the grantor in the presence of two 
subscribing witnesses. As mentioned 
previously, a proper acknowledge- 
ment is not required for validity but 
to entitle the deed to be recorded 
so as to provide constructive notice. 
In Connolly v. Smith, 97 So. 2d 865 
(Fla. 3d DCA 1957), cert. denied, 101 
So. 2d 811, the Third District Court 
of Appeal held that parol evidence 
was not admissible to illustrate what 
land the grantor intended to convey. 
In Connolly, the grantor conveyed 
two parcels of land via a deed.® One 
of the parcels was described in an 
incomplete and ambiguous manner 
(the legal description in the deed did 
not include the section, township, or 
range). The grantee subsequently 
inserted the missing elements of the 
legal description and re-recorded 
the deed.’ The court held that the 


grantee’s unilateral act was ineffec- 
tive to correct the deed.* 

To illustrate, a grantor executed a 
deed at closing for lot 14, where the 
intended description was actually lot 
41. When the error was discovered 
(whether before or after recordation is 
immaterial provided it was discovered 
after execution), the closing agent, 
grantee, or other party amended 
the description to state lot 41 and 
recorded or re-recorded the deed, as 
the case may be. Since the grantor did 
not execute the amended deed (a vital 
requirement), it would also naturally 
lack the two necessary subscribing 
witnesses and the necessary acknow]l- 
edgement, and would therefore not 


- pass title to lot 41, nor be entitled 


to be recorded. Even if the grantor 
initialed the amended description, 
there is some question whether this 
constitutes re-execution, and even if 
it did, the deed still lacks the neces- 
sary two subscribing witnesses and 
acknowledgement. Were the grantor 
to initial the deed prior to the wit- 
nesses signing the deed and prior to 
the acknowledgement, there would be 
a stronger argument for validity, but 
when a title examiner views the deed, 
the examiner will not know whether 
the initials were placed before or after 
the witnesses signed or the signature 
was acknowledged. 

Another issue that frequently arises 
is the best manner in which to fix 
several erroneous deeds in the chain 
of title. While examining the chain of 
title, the practitioner may discover 
that the deed into the current owner 
and several preceding conveyances 
in the chain contain erroneous legal 
descriptions. In that situation, the 
practitioner does not need to obtain 
corrective deeds from each party in 
the chain of title. Instead, a deed from 
the grantor who first conveyed by 
deed with an erroneous legal descrip- 
tion may be executed in favor of the 
current owner. However, a judgment 
search on all owners in the chain of 
title should also be made. 


Tip 4: Constructive Notice 
Although many people assume a 
deed must be recorded to be valid, a 
deed can be valid between the par- 
ties to the deed without recordation.° 
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However, to be effective against third- 
party purchasers for value without 
actual knowledge of the deed, the deed 
must be recorded according to law.'” 
With few exceptions, in order to be le- 
gally entitled to record, the deed must 
also contain an acknowledgement. A 
deed recorded with no acknowledge- 
ment or a defective acknowledgement 
is merely spread upon the record, but 
generally does not impart construc- 
tive notice of its existence."! 

For example, assume that a prop- 
erly acknowledged unrecorded deed 
contains all the proper elements for 
validity, such as a competent grantor 
who has legal title, a granting clause, 
a sufficient legal description, and two 
subscribing witnesses. Such a deed 
would be valid as between the grantor 
and grantee, but would not be valid 
as to one who accepted a subsequent 
and otherwise sufficient deed from 
the grantor without notice of the first 
deed. Since the first grantee did not 
record his deed prior to the second 
grantee acquiring his interest, the 
second grantee would prevail over the 
first grantee.'? Thus, validity between 


the parties is not, of itself, sufficient 
for title insurance purposes, and to 
be insurable an instrument must 
not only be valid but must also be 
recorded; and recorded in such man- 
ner as to put prospective purchasers 
on notice of its existence. 

Florida’s recording statute, FS. 
§695.01, states, in part: 
No conveyance, transfer or mortgage of 
real property, or of any interest therein, 
nor a lease for a term of one year or longer, 
shall be good or effectual in law or equity 
against creditors or subsequent purchasers 
for a valuable consideration and without 


notice, unless the same be recorded ac- 
cording to law. 


A reading of the statute might lead 
one to conclude that recording of an 
instrument constitutes notice to the 
world of its existence. However, as 
a general rule, to be effective as to 
third parties without notice," the 
instrument must be drafted in such 
manner as would cause it to fall 
within the chain of title to the affected 
property." For the limited purposes of 
this article, falling within the chain 
of title means that the instrument is 
sufficiently drafted to place parties 


on notice that the owner has either 
conveyed the property or subjected 
it to a lien or encumbrance. From a 
practical standpoint, this means that, 
where properly indexed by the clerk, 
the recorded instrument would be 
discovered in an accurate search of the 
owner's name during his or her period 
of ownership in the clerk’s indexes to 
the official records. 

To illustrate, John Doe wants to 
refinance a parcel of real property. In 
the loan application, John uses his full 
name, William J. Doe. Accordingly, the 
loan closing package, including the 
mortgage in favor of Big Lender, Inc., 
which the lender prepared; reflects 
William J. Doe as the mortgagor. The 
closing attorney notices the slight dis- 
crepancy (the commitment reflected 
John Doe in title, as per the recorded 
deed), but decides that, since the mort- 
gagor was surely the same person as 
the owner of record (both his driver’s 
license and passport reflected William 
J. Doe), all is well. For “good measure,” 
the attorney obtains a “one in the 
same” affidavit for the file. After the 
closing, the attorney promptly records 
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the mortgage and issues a loan policy. 
It should be noted that the mortgage 
contains a sufficient legal description 
and is proper in all other respects. 

The following year, John encounters 
financial difficulty due to the poor real 
estate market. John finally finds a 
cash purchaser for the property and 
the purchaser’s attorney orders a 
title search report from another title 
underwriter. The purchaser's attorney 
provides the title underwriter with 
a copy of John’s owner’s policy (his 
owner's policy reflects the original 
mortgage that was satisfied of record 
when John refinanced). However, the 
new title commitment does not re- 
flect the refinance mortgage with Big 
Lender, Inc. When John realizes the 
error, he sees a chance for a windfall 
and decides to keep quiet about his 
mortgage with Big Lender, Inc. The 
closing occurs, and John receives net 
proceeds that exceeded the amount he 
would have received had the mortgage 
with Big Lender, Inc., been paid. An 
owner's policy is issued insuring the 
new purchaser. John uses the money 
to pay off some of his debt, but he 
unfortunately dies in an accident a 
few weeks later. 

After the mortgage goes into default 
for no-payment, Big Lender, Inc., 
sends its mortgage to its attorney 
for foreclosure. The attorney files a 
foreclosure action and names the 
current owner as a party defendant. 
When the owner is served a copy of the 
complaint for foreclosure, the owner 
files a claim with his title company. At 
first blush, the resolution to this situa- 
tion appears to be simple. Clearly, the 


second title company missed the mort- 
gage with Big Lender, Inc., which was 
a valid mortgage and was recorded, 
so it should bear the burden of its 
mistake. Or, perhaps that situation 
is not as clear as it first may appear. 

When the title policy insuring 
John Doe was provided, the searcher 
for title for the second title company 
searched the name indexes in the 
clerk’s office. Generally, the clerks in 
most Florida counties do not main- 
tain a geographic tract index, only 
an index by names. The searcher 
searched the name of John Doe (as 
per the deed) from the date of John’s 
deed forward. The searcher failed to 
discover the mortgage in favor of Big 
Lender, Inc., because the clerk indexed 
the Big Lender, Inc., mortgage under 
the name of the mortgagor, William J. 
Doe. The second title company agrees 
to undertake a defense of its insured 
until it learns that the purchaser 
had no notice whatsoever of the Big 
Lender, Inc., mortgage. Consequently, 
the attorney for the second title com- 
pany files an answer alleging that 
Big Lender, Inc.’s, mortgage does not 
appear within the chain of title and 
is, therefore, not effective (invalid) as 
to the interest of the purchaser/owner. 
This affirmative defense argues that 
the Big Lender, Inc., mortgage is not a 
lien on the title of the current owner. 
Next, Big Lender, Inc., files a claim 
with its title company, because the 
validity of its mortgage was being 
challenged. And the purchaser prob- 
ably will, barring other legal issues 
not covered here, prevail, because 
the failure of the Big Lender, Inc., 
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mortgage to appear within the chain 
of title resulted in its ineffectiveness 
as to a subsequent purchaser (our new 
purchaser) without notice. 

This illustration of the importance 
of constructive notice compels us 
to verify that all parties in title are 
not only reflected as grantors in the 
heading of the instrument, but that 
the name stated in the instrument 
matches the name of the party in title, 
or is similar enough to be found by a 
search of the owner’s name.” 


Tip 5: Homestead Concerns 
Another common cloud on title as- 

sociated with deeds is the failure to 

state on the deed the grantor’s marital 


_status and whether the property is the 


grantor’s homestead. For a married 
person to alienate homestead property 
by deed, mortgage, or gift, the Florida 
Constitution requires joinder of the 
owner’s spouse on the instrument.'® 
The requirement for spousal joinder 
is triggered only where two condi- 
tions exist at the time of the deed: 
1) the grantor is married; and 2) the 
property is the grantor’s homestead. 
Where the grantor is unmarried, or 
where the property is not the grantor’s 
homestead, the joinder requirement 
does not apply. 

If a recorded deed does not indicate 
the marital status of the grantor or 
the nonhomestead status of the prop- 
erty, then a cloud is generally created 
because of the uncertainty of the facts 
and the possible invalidity of the deed. 
Generally, deeds to homestead proper- 
ty given by a married person without 
spousal joinder are considered void. 
Sometimes, title examiners require 
corrective deeds to remedy such a 
cloud on title, but in fact, where it 
can be shown by parole evidence that 
either the grantor was unmarried at 
the time of the deed or the property 
was not the grantor’s homestead at 
said time, the recordation of an af- 
fidavit will clear the cloud. 


Conclusion 

In a busy real estate practice, defec- 
tive deeds are frequently encountered. 
By applying these five simple tips, real 
estate practitioners can help prevent 
title problems and title insurance 
claims.O 
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' See Ellis v. Clark, 23 So. 410, 412 (Fla. 
1897) (holding that delivery of a deed by 
the grantor and acceptance by the grantee 
are essential to transfer title). See also 
Bould v. Coe, 63 So. 2d 273 (Fla. 1953) 
(holding that a deed takes effect upon 
delivery); Jeffords v. Jeffords, 148 So. 2d 
43 (Fla. 1st D.C.A. 1962) (noting that “[iJt 
has long been the law of Florida that it is 
essential to the validity of a deed of land 
that there be voluntary delivery of it by 
the grantor to the grantee or to someone 
on his behalf, and an acceptance thereof 
by him with the mutual intention of the 
parties to pass title to the land.”); Lance v. 
Smith, 167 So. 366, 466 (Fla. 1936) (hold- 
ing that “[w]ithout delivery a deed may 
be said to be at most a mere proposition 
to convey. Delivery has been called the life 
of a deed.”); Mattox v. Mattox, 777 So. 2d 
1041 (Fla. 5th D.C.A. 2001), reh’g denied, 
(2001). 

2? Fia. Star. §1.01(3) states that the word 
“person” includes “individuals, children, 
firms, associations, joint adventures, part- 
nerships, estates, trusts, business trusts, 
syndicates, fiduciaries, corporations, and 
all other groups or combinations.” 

3 See Fla. Uniform Title Standard 3.2, 
which states that “[a] grantor who has 
conveyed land by an effective and unam- 
biguous deed cannot avoid the effect of 
such conveyance by executing a new deed 
making a change in the conveyance, even 
though the latter deed purports to correct 
or modify the former.” 


THE 


‘ For example, if a legal description was 
not attached to the recorded deed through 
inadvertence, it may be possible to re- 
record the same deed attaching the legal 
description and an affidavit of delivery. 
Such action would be based on Florida Uni- 
form Title Standard 16.2 entitled “Delay in 
Recording Conveyance.” The title standard 
states, “[dlelay in recording a conveyance 
will not affect the title thereby acquired 
except where there are intervening rights 
of a third person.” 

5 Connolly, 97 So. 2d 865. 

6 Td. at 866. 

7 Td. at 867. 

See Stat. §695.01. 

10 See Fia. Star. §689.01. : 

| See generally McDaniel v. McElvy, 108 
So. 820 (Fla. 1926). 

See Van Eepoel Real Estate Co. v. 
Sarasota Milk Co. et al., 29 So. 892 (Fla. 
1930). 

13 See Sackheim v. Marine Bank & Trust 
Co., 341 So. 2d 247, 248 (Fla. 2d D.C.A. 
1977) (noting that “[t]here are three types 
of notice by which a party may be held to 
have had knowledge of a particular fact: 
actual notice, implied notice (or implied 
actual notice), and constructive notice.”). 

4 See generally Love v. Elliott, 350 So. 2d 
93 (Fla. 1st D.C.A. 1977). 

© Tt should be noted that Fla. Uniform Ti- 
tle Standard 10.2 states that “[dlifferently 
spelled names are presumed to be the 
same when they sound alike, or when their 


sounds cannot be easily distinguished, or 
when common usage has, by corruption or 
abbreviation, made their pronunciation 
identical.” 

16 See Fi. Const. art. X, §4 (c). 
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ADMINISTRATIVE LAW 


by Victoria L. Cecil 


The Appealing Nature of Local Code 
Enforcement Board Decisions 


en it comes to seeking 
judicial review of deci- 
sions rendered by local 
administrative agen- 
cies, many lawyers, and even some 
judges, mistakenly assume that such 
review is commenced for all agencies 
in the same manner — by petition 
for writ of certiorari. However, not 
all local administrative agencies are 
created equal. A careful reading of 
Florida Rule of Appellate Procedure 
9.190(b) reveals that certain local 
agencies are treated differently when 
it comes to judicial review of their de- 
cisions. Unfortunately, this exception 
is often overlooked by both lawyers 
and appellate judges, resulting in 
courts conducting judicial reviews 
that the Florida Legislature never 
intended, thus, departing from the 
essential requirements of the law. 
This article will focus on one par- 
ticular local administrative agency 
that often receives improper judicial 
review — municipal and county code 
enforcement boards. 


The Rule 

Florida Rule of Appellate Procedure 
9.190 is the rule that governs judicial 
review of all administrative action. 
According to Florida law, decisions 
of local code enforcement boards are 
“quasi-judicial” in nature and are 
not subject to the Administrative 
Procedure Act (APA) in FS. Ch. 120.! 
With these two facts in mind, Rule 
9.190(b)(3) states that “[rleview of 
quasi-judicial decisions of any ad- 
ministrative body, agency, board, or 
commission not subject to the APA 
shall be commenced by filing a peti- 
tion for certiorari in accordance with 
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rules 9.100(b) and (c), unless judicial 
review by appeal is provided by gen- 
eral law.”” 

It is this exception noted in italics 
that is often overlooked by lawyers 
and appellate judges when faced 
with a decision rendered by a local 
government agency. According to 
Rule 9.190(b)(1), if judicial review 
by appeal is provided by general law, 
then review of such quasi-judicial de- 
cisions is not commenced by petition 
for certiorari, but instead commenced 
pursuant to Rule 9.110(c), which sets 
forth the procedure for commence- 
ment of a direct appeal. Specifically, 
Rule 9.110(c) states that: 

In an appeal to review final orders of lower 
administrative tribunals, the appellant 
shall file the original notice [Notice of 
Appeal] with the clerk of the lower ad- 
ministrative tribunal within 30 days of 
rendition of the order . . . and file a copy of 


the notice, accompanied by filing fees . . . 
with the clerk of court. 


Indeed, even if one were to misread 
Rule 9.190(b)(3) and refer to Rule 
9.100 for the commencement process, 
Rule 9.100(a) reveals that proceed- 
ings set forth in Rule 9.030(c)(1)(C), 
which includes “all administrative 
action that is provided by general 
law,” are not applicable to Rule 9.100. 
Thus, when faced with a quasi-judicial 
decision rendered by a local adminis- 
trative agency, the first and obvious 
question should be whether judicial 
review by appeal is provided by gen- 
eral law for that local agency. In the 
case of code enforcement boards, the 
answer is a definitive “yes.” 

Part I of FS. Ch. 162 governs local 
code enforcement boards. Specifically, 
FS. §162.11 (2006) states: 

- An aggrieved party, including the local 


governing body, may appeal a final admin- 
istrative order of an enforcement board to 
the circuit court. Such an appeal shall not 
be a hearing de novo but shall be limited 


‘to appellate review of the record created 


before the code enforcement board. An 
appeal shall be filed within 30 days of the 
execution of the order to be appealed.* 


Note that the statutory mandate 
does not require “certiorari review,” 
but “appeliate review.” Thus, it is 
clear from the plain language of Rule 
9.190(b) and the Florida Statutes 
that judicial review of code enforce- 
ment board decisions are commenced 
by direct appeal and not by petition 
for certiorari. Nevertheless, many 
lawyers are mistakenly commencing 
judicial review of code enforcement 
board decisions by filing petitions 
for certiorari, and circuit courts are 
ruling on them despite improper 
commencement.‘ As a result, circuit 
courts are entering orders that could 
be potentially quashed at the district 
court level of appeal for departing 
from the essential requirements of the 
law and violating due process.° You 
may ask why should it matter which 
avenue of judicial review is utilized if 
the circuit court’s standard of review 
is the essentially the same for both.° It 
matters for one very important reason 
— legislative intent. 


The Process 

The role and scope of the writ of 
certiorari tends to change depending 
upon the procedural circumstances.’ 
In the context of final decisions 
rendered by local government agen- 
cies acting in a quasi-judicial role, 
certiorari review is essentially akin 
to a direct appeal. However, there 
are notable and distinct stylistic and 
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procedural differences between the 
two remedies. Direct appeals are 
commenced by the filing of a notice 
of appeal within 30 days of rendition 
of the final administrative order.’ The 
process continues with the appellant 
filing an initial brief within 70 days 
of filing the notice, containing a table 
of contents, table of citations, state- 
ment of the case and facts, summary 
of argument, framed issues with argu- 
ments, applicable standard of review, 
and a conclusion.’ Upon the filing 
of the brief, the opposing party is re- 
quired to file an answer brief within 
20 days, and then the appellant may 
file a response thereafter."! 

The process for certiorari review 
is much shorter and not quite as 
formal. The party seeking review 
files a petition for writ of certiorari 
within 30 days of rendition of the final 
administrative order.’ The petition, 
which essentially acts as the notice 
and brief combined, contains the basis 
for invoking the court’s jurisdiction, 
facts, nature of the relief sought, and 


argument.'* Upon receipt of the peti- 
tion, the court determines whether a 
preliminary basis for relief or a depar- 
ture from the essential requirements 
of the law has been demonstrated." 
The opposing party files a response 
only if the court directs it to do so.’ 
Unlike certiorari review, the direct 
appeal process does not require the 
court to make a predetermination 
before the opposing party presents 
its case and the parties have a much 
longer period of time to research 
the law, formulate their arguments, 
and file the necessary briefs. As a 
result, the direct appeal process is 
much more formal and comprehen- 
sive than the method for seeking 
certiorari review. By enacting F:S. 
§162.11, the Florida Legislature 
clearly intended for judicial review 
of local code enforcement board de- 
cisions to undertake a more formal, 
comprehensive process, most likely 
because the decisions of this board 
unequivocally impact an individual’s 
property rights. Courts are charged 


with the principal duty of ensuring 
that legislative intent is fulfilled 
when engaging in judicial review.'® 
Hence, when the court conducts cer- 
tiorari review of decisions rendered 
by local code enforcement boards, 
the court ignores legislative intent 
and, thus departs from the essential 
requirements of the law. 

So what should the court do if a 
party seeks certiorari review of a code 
enforcement board decision? Florida 
law requires that in the event an 
improper remedy has been sought, 
courts are to treat the matter as if 
the proper remedy had been sought." 
Therefore, if a petition for certiorari 
was filed within the 30-day time pe- 
riod required under Rule 9.110, courts 
should treat the petition as a notice 
of appeal and order the party to file 
an initial brief by a date certain.'® 
However, if the petition was filed out- 
side the 30-day time frame, the court 
should find the “notice” untimely and 
dismiss the appeal for lack of jurisdic- 
tion.'® 
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The Record 

Another mistake lawyers often 
make with regard to this type of ju- 
dicial review, i.e., appellate review of 
final local government agency action, 
is the submittal of the record to the 
circuit court. F.S. §162.11 states that 
an appeal of the code enforcement 
board decision “shall not be a hear- 
ing de novo but shall be limited to 
appellate review of the record created 
before the code enforcement board.” 
In this instance, it is reasonable to 
assume that Rules 9.110(e) and 9.200 
would govern the preparation and 
submission of the record to the circuit 
court. However, the rule that governs 
all administrative actions also gov- 
erns the preparation and submission 
of the record. 

Rule 9.190(a) states that “[j]udicial 
review of administrative action shall 
be governed by the general rules 
of appellate procedure except as 
specifically modified herein.”® Rule 
9.190(c) modifies the procedure for 
submitting the record. Specifically, 
Rule 9.190(c)(4), which pertains to ad- 
ministrative actions not governed by 
the APA, states that “the clerk of the 
lower tribunal shall not be required to 
prepare a record or record index. The 
petitioner or appellant shall submit 
an appendix in accordance with Rule 
9.220.”"" Rule 9.220 provides that the 
appendix may be served with the ini- 
tial brief and must contain “an index 
and a conformed copy of the opinion or 
order to be reviewed and may contain 
any other portions of the record and 
other authorities.” Therefore, instead 
of requiring the clerk of the code en- 
forcement board to prepare the record 
and transcript, the burden is on the 
appellant to provide the record and 
transcript of the proceedings to the 
circuit court in the form of an ap- 
pendix attached to the brief. The best 
and easiest method for the appellant 
to obtain the record from the clerk of 
the code enforcement board is to file 
a request with the local government 
agency pursuant to the Florida Pub- 
lic Records Law provided in F:‘S. Ch. 
119. 

Notably, it is fundamental that 
an appellate court may not consider 
matters outside the record considered 


by the lower tribunal.” Thus, the ap- . 
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The court, and 
opposing counsel 
for that matter, 
should pay close 
attention to what the 
appellant submits to 
the court as part of 
the “record” of the 
proceedings below. 


pendix may not contain any matter 
not made part of the record created 
during the proceedings before the code 
enforcement board.”* Nevertheless, 
appellants often submit photographs, 
maps, surveys, and other documenta- 
tion to the court in the appendix that 
was not presented to the board as part 
of the proceedings below. Therefore, 
the court, and opposing counsel for 
that matter, should pay close atten- 
tion to what the appellant submits to 
the court as part of the “record” of the 
proceedings below. 


Conclusion 

When seeking judicial review of 
final local government action, it is 
important to read the appellate rules 
carefully as certain government agen- 
cies may require different commence- 
ment procedures or time restraints 
that could affect a party’s ability to 
invoke a court’s jurisdiction. Further, 
being aware of these subtle exceptions 
in the appellate rules may prevent 
potential quashing or remand of a 
reviewing court’s order by a second- 
tier appellate court. 


! See Verdi v. Metropolitan Dade County, 
684 So. 2d 870 (Fla. 3d D.C.A. 1996); Mi- 
chael D. Jones, v. Seminole County, 670 
So. 2d 95 (Fla. 5th D.C.A. 1996). 

* Emphasis added. 

Emphasis added. 

* See, e.g., Safety Harbor Complex, LLC 
v. City of Safety Harbor, 14 Fla. L. Weekly 
Supp. 210 (Fla. Cir. Ct. Oct. 4, 2006); Jack- 
son v. City of Oldsmar, 14 Fla. L. Weekly 


Supp. 241 (Fla. Cir. Ct. Oct. 4, 2006); Spra- 
dlin v. Town of North Redington Beach, 14 
Fla. L. Weekly Supp. 215 (Fla. Cir. Ct. Nov. 
16, 2006); and CSX Transportation, Inc. v. 
City of St. Petersburg, 14 Fla. L. Weekly 
Supp. 217 (Fla. Cir. Ct. Oct. 4, 2006). 

5 See Badger v. Town of Davie, 449 So. 2d 
963 (Fla. 4th D.C.A. 1984). 

5 See City of Deerfield Beach v. Vaillant, 
419 So. 2d 624 (Fla. 1982) (stating that 
when a party is entitled as a matter of 
right to seek review in circuit court from 
a local administrative agency decision, the 
court must determine whether procedural 
due process is accorded, whether the es- 
sential requirements of the law have been 
observed, and whether the administrative 
agency's findings are supported by compe- 
tent substantial evidence); see also Pharm- 
core, Inc. v. City of Hallandale Beach, 946 
So. 2d 550 (Fla. 4th D.C.A. 2006). 

7 Jack R. Reiter, Common Law Writs 
— From the Practical to the Extraordinary, 
80 F.a. B. J. 32, 34 (February 2006). 

8 See id. 

R. App. P. 9.110. 

10 Fra. R. App. P. 9.110(f) and 9.210. 

"Fra. R. App. P. 9.210. 

2 Fra. R. App. P. 9.100(c). 

Fria. R. App. P. 9.100(g). 

Ba. R. App. P. 9.100(h). 

Fra. R. App. P. 9.100(h). 

'6 See Dade Federal Savings & Loan Ass'n 
v. Miami Title & Abstract, 217 So. 2d 873 
(Fla. 3d D.C.A. 1969) (overruled on other 
grounds). 

'7 Bia. R. App. P. 9.040(c); see, e.g., Harrell 
v. State, 700 So. 2d 808 (Fla. 5th D.C.A. 
1997). 

'S See Adams v. State, 478 So. 2d 1190 
(Fla. 5th D.C.A. 1985). 

'9 See Rutledge v. County of Hillsborough, 
2005 WL 2416976 (Fla. Cir. Ct. Sept. 2, 
2005). 

0 Fia. R. App. P. 9.190(a) (emphasis 
added). 

21 Fra. R. App. P. 9.190(c)(4). 

* See Thornber v. City of Ft. Walton Beach, 
534 So. 2d 754 (Fla. 1st D.C.A. 1988). 

*3 Bia. R. App. P. 9.190(c)(4). See Jackson 
v. City of Oldsmar, 14 Fla. L. Weekly Supp. 
241 (Fla. Cir. Ct. Oct. 4, 2006). 
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FAMILY LAW 


by Judge Sue Robbins 


Florida Statute §39.0139: 
Limiting the Risk of Serious Harm to Children 


.S. §39.0139, Florida’s 
“Keeping Children Safe 
Act” (KCSA), became law 
July 1, 2007. The KCSA’s 
declared purpose is to protect chil- 
dren “who have been sexually abused 
or exploited by a parent or other 
caregiver” and concludes that such 
children are at risk of suffering from 
further harm during visitation or 
other contact, and that visitation or 
contact may be used to influence their 
testimony.’ Therefore, the KCSA cre- 
ates a “presumption of detriment” to 
a child under certain circumstances, 
and places “additional requirements 
on judicial determinations related to 
visitation and other contact.”4 
In a recently published Florida Bar 
Journal article, “F.S. §39.0139: Pro- 
tecting Children from Sexual Abuse 
from Those Entrusted with Their 
Care,” the authors, Alex Caballero 
and Ingrid Anderson, assert that the 
legislature did not intend to limit ap- 
plication of the KCSA only to children 
under Ch. 39. Rather, the authors 
maintain the KCSA should apply to 
all judicial determinations relating to 
visitation and contact with children. 
This author respectfully disagrees. 
Because the KCSA has not yet been 
the subject of any published appellate 
decisions, the publication of commen- 
tary may be of assistance to practitio- 
ners, and responsive arguments may 
encourage debate and improvement, 
whether in the statute itself or in the 
practice of law affected by it.° 
By its own terms, the KCSA applies 
only to children with cases under Ch. 
39. Any ambiguity concerning the ap- 
plication of the KCSA to cases other 
than Ch. 39 cases is eliminated by ref- 


erence to the legislative history. Even 
if limited to Ch. 39 cases, the KCSA 
is too broad, including in an umbrella 
of sexually abused children those who 
may not be at risk of sexual abuse at 
all, while also providing sexual abuse 
services to children who have been 
victimized by abuse, or are at risk of 
abuse, that is not sexual. The KCSA 
must be revised substantially before 
it can be utilized appropriately to 
protect children who have been sexu- 
ally abused. Once amended, it should 
apply to children under Ch. 39. To 
assure consistency, and in further- 
ance of the goals of the unified fam- 
ily court, it should also apply to any 
“related cases,” as those are defined in 
Florida Rule of Judicial Administra- 
tion 2.545. 


How the KCSA Operates Now: 
The Rebuttable Presumption of 
Detriment 

In its effort to protect children 
who have been subjected to sexual 
abuse, the KCSA creates a rebuttable 
presumption of detriment to a child 
when a parent or caregiver has “been 
found guilty, regardless of adjudica- 
tion, or has entered a plea of guilty or 
nolo contendere to” certain specified 
crimes’ or has been determined by a 
court to be a sexual predator.* Some 
of the crimes that give rise to the 


’ presumption are crimes that always 


involve child victims. For example, 
the crime of removing a minor from 
the state or concealing a minor con- 
trary to state agency order or court 
order under FS. §787.04 is a crime 
that always involves a child victim. 
Most of the other crimes giving rise to 
the presumption of detriment under 


FS. §39.0139(3)(a) may involve a child 
victim, but are not limited to crimes 
involving child victims. Thus, sexual 
battery under F‘S. §794.011 may be 
perpetrated against a victim of any 
age. The crimes addressed in Ch. 800 
and in FS. §826.04 may involve child 
victims, but are not limited to crimes 
involving child victims. 

Lewd and lascivious behavior under 
ES. §798.02 is the crime which occurs 
when “a man and a woman, not being 
married to each other, lewdly and 
lasciviously associate and cohabit to- 
gether, or if any man or woman, mar- 
ried or unmarried, engages in open 
and gross lewdness and lascivious 
behavior.” That crime may not involve 
any particular “victim” at all. On the 
other hand, the conduct prohibited by 
Ch. 827 always involves a child victim 
or victims, but is not limited to sexual 
abuse, exploitation, or to sexual con- 
duct of any kind. 

It is not clear from §39.0139(3 (a) 
exactly how commission of one of the 
enumerated sexual crimes, whether 
or not the victim is a child, identi- 
fies the subject child as one who has 
“been sexually abused or exploited.” 
Likewise, the commission of a crime 
involving abuse of a child, whether 
or not the abuse is sexual, may logi- 
cally place the subject child “at risk of 
suffering from further harm during 
visitation or other contact,” but it is 
not clear that the harm is the type 
targeted by the KCSA. 

Under Ch. 39, sexual abuse of one 
child may be highly relevant to a de- 
termination that a sibling of that child 
is dependent or that parental rights 
for a sibling may be terminated.’ How- 
ever, sexual abuse is not automatically 
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dispositive of the issue of dependency 
of the sibling or of termination of pa- 
rental rights.’° The Florida Supreme 
Court has said that in cases involving 
a parent’s prior sexual act on a differ- 
ent child a court may consider, among 
other things, the similarity between 
the prior act and the pending case and 
the temporal proximity of the prior act 
to the pending case.'' Generally, the 
law requires proof of a nexus between 
the abuse of one child and any prospec- 
tive abuse to another child.’ 

In enacting the KCSA, the legis- 
lature has not amended grounds for 
dependency or termination of paren- 
tal rights to delete the requirement of 
proof of a nexus in sexual abuse cases, 
yet it has departed entirely from the 
logic of existing law. Not only does the 
KCSA fail to provide for a nexus, it 
also imposes the rebuttable presump- 
tion of whether the prior victim is a 
child and whether the prior enumer- 
ated offense is sexual. The act does not 
take into consideration the temporal 
proximity or the similarity between 
the prior act and the pending case. 

Furthermore, even if the parent 
or caregiver is not a sexual preda- 
tor and has never been found guilty 
of or entered a plea of guilty or nolo 
contendere to any crime, the FS. 
§39.0139(3)(a) rebuttable presump- 
tion of detriment can still arise. All 
the KCSA requires is that the parent 
or caregiver have “been the subject 
of a report to the child abuse hotline 
alleging sexual abuse of any child as 
defined in §39.01.”" A report to the 
abuse hotline requires only that a per- 
son “knows, or has reasonable cause 
to suspect, that a child is abused....”'* 
There are no limitations as to date, 
and there is no requirement that 
the parent or caregiver have been 
an adult when the report was made. 
There is no requirement that the 
report be found to have been true, or 
even that it be subject to a finding of 
probable cause before the rebuttable 
presumption arises. A report that was 
made in the distant past and closed 
following an investigation with no 
indicators of abuse nevertheless trig- 
gers the application of the KCSA. 

Once the rebuttable presumption 
of detriment arises, there is no visita- 
tion or contact between the parent or 
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custodian and the child until after a 
hearing and an order by the court that 
allows the visitation or other contact.'® 
The court must appoint a guardian 
ad litem or attorney ad litem for the 
child, and the parent or custodian has 
the burden of proving “by clear and 
convincing evidence that the safety, 
well-being and physical, mental and 
emotional health of the child is not 
endangered by such visitation or other 
contact.”" Thus, the effect of the rebut- 
table presumption is that the burden 
is placed on the parent or caregiver to 
show that the child is not in danger, 
and the burden is very great. 

If the parent or caregiver is success- 
ful, the rebuttable presumption of det- 


riment is overcome. If unsuccessful, . 


the court must enter an order prohib- 
iting or restricting visitation or other 
contact with the child, and any visita- 
tion or contact must be supervised by 
a person who has previously received 
special training in the dynamics of 
child sexual abuse or in a supervised 
visitation program provided that the 
program has “policies and guidelines 
specifically related to referrals involv- 
ing child sexual abuse.”" 

Thus, under the KCSA, if a parent 
was convicted of criminal child abuse 
of his or her child because he or she 
spirally fractured the child’s arm in 
anger, and if the parent was unable 
to rebut the presumption of detri- 
ment, the KCSA would require that 
parent’s visitations with the child, if 
any were ordered, to be supervised by 
a person who has previously received 
special training in the dynamics of 
child sexual abuse or at a supervised 
visitation program having policies 
and guidelines specially related to 
referrals involving child sexual abuse. 
Such a service might be both un- 
necessary because there is no risk of 
sexual abuse and ineffective because 
it might not insure child safety from 
the genuine threat that remains. 

It is submitted that the KCSA is 
already too broad in its application 
because, on its face, it applies to 
cases to which its application is not 
intended. Furthermore, it does not 
offer services or assistance appropri- 
ate to the specific circumstances of 
the case, and every case is treated 
as a child sexual abuse case. Rather 


than being expanded to cases outside 
of Ch. 39, the KCSA must be revised 
and amended to apply under Ch. 39 
to those sexually abused or exploited 
children who have been identified 
by the legislature as needing special 
protection. 


KCSA Properly Applies by its 
Own Language to Cases Under 
Ch. 39 
The terms “abandoned,” “abuse,” 
“neglect,” “harm,” “to have been aban- 
doned, abused, or neglected by the 
child’s parent,” and “sexual abuse of a 
child” are all defined in FS. §39.01 and 
have a meaning specific to Ch. 39. When 
those words, or forms of those words, 
are specifically and intentionally used 
in the KCSA, the meaning provided 
under Ch. 39 properly applies. 
Significantly, Ch. 39 defines other 
operative terms. When those terms 
are “used in this chapter,” the mean- 
ing given in the Ch. 39 definition 
applies “unless the context otherwise 
requires.”'* Thus, when the word 
“court” is used under Ch. 39, as it is 
in the KCSA several times,'® “unless 
otherwise expressly stated,” it “means 
the circuit court assigned to exercise 
jurisdiction under” Ch. 39.” The lan- 
guage does not mean the circuit court 
in general, or any other court. 
Likewise, when the words “party” 
and “participant” are used in Ch. 39, 
as they are in the KCSA,”! they have 
the meaning given under FS. §39.01, 
and not that which applies under 
Chs. 61, 63, or any other statute. A 
“party” under Ch. 39 includes the 
parent or parents, the petitioner, the 
Department of Children and Family 
Services, the guardian ad litem, or 
representative of the guardian ad 
litem program, when the program 
has been appointed, and the child.” 
Under Ch. 61, only the husband and 
wife are parties unless a third party 
is joined for a specific purpose.”* The 
child is not a party under Ch. 61, nor 
is the guardian ad litem, if there is 
one. Different designations of parties 
apply to proceedings under Chs. 63, 
741, 742, 751, and each of the other 
statutes where visitation and contact 
with a child might be ordered. 
Other clear legislative intent is 
seen in the amendment of the visita- 
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tion provisions. Ch. 39 was amended 
to require compliance with the KCSA 
and now mandates that “[a]ny order for 
visitation or other contact must conform 
to the provisions of §39.0139” was added 
to the section for visitation ordered at 
shelter, at arraignment, at disposition, 
and for grandparents under Ch. 39.” 
No provision under Ch. 61 or any of the 
other family law statutes was amended 
to incorporate the requirement of com- 
pliance with the KCSA. 

If the legislature intended to apply 
the KCSA to all judicial proceedings, 
then it would not have placed it in 
Ch. 39 while using terms defined 
uniquely in Ch. 39. Likewise, the 
legislature would not have amended 
specific visitation provisions of Ch. 
39 while not amending other visita- 
tion provisions elsewhere in Florida 
Statutes. Therefore, the KCSA applies 
properly to cases under Ch. 39 and to 
any related cases. 


History of Legislature’s Intent to 
Apply KCSA Only to Ch. 39 Cases 

House Bill 77 and Senate Bill 20 
are identical and were legislatively 
enacted as the KCSA. As discussed in 
the Caballero/Anderson article, both 
forms of the bill ultimately omitted 
prior references to “proceedings gov- 
erned by” FS. Ch. 39, and substituted 
the term “judicial determinations,” 
when referring to proceedings to 
establish visitation and contact with 
minor children. The authors assert 
that the modifications evidence a 
legislative intent that the KCSA ap- 
ply beyond Ch. 39 proceedings. This 
theory is belied by the legislative 
analysis of the KCSA. 

The Florida staff analysis to House 
Bill 77% summarizes the application 
of the bill as follows: “the bill requires 
visitation ordered at a shelter hearing, 
an arraignment hearing, a disposition 
hearing ... to follow these newly cre- 
ated requirements.” Those hearings 
occur only in proceedings under Ch. 
39, and not in proceedings under Chs. 
61, 63, 742, 751, or other family law 
cases in which visitation or contact 
is ordered. Nor are any other kinds 
of hearings addressed or identified. 
In the full analysis to House Bill 
77, there is specific discussion of the 
right to visitation in shelter,” arraign- 


ment,”’ and disposition” hearings 
under Ch. 39, and at hearings on 
grandparent visitation” under Ch. 
39.” The only other statute discussed 
in the staff analysis is Ch. 753, which 
relates to supervised visitation pro- 
grams. Thus, although Ch. 39 proceed- 
ings are discussed individually and at 
length, no provisions under any other 
family law statute in which visitation 
is or may be awarded are discussed or 
referenced at all. 

In describing House Bill 77, the 
staff analysis states, “The bill provides 
for the ‘Keeping Children Safe Act of 
2007 and provides legislative intent to 
keep children in the custody of DCF or 
its contractors safe during visitation or 
other contact with an individual who 
is alleged to have committed sexual 
abuse or related criminal conduct.”*! 
Clearly, the legislature did not intend 
for the KCSA to apply outside of Ch. 
39 proceedings. 


Other Appropriate Remedies 
In making a determination of 
shared parental responsibility and 


primary residence, the court under Ch. 
61 is required to evaluate all factors 
affecting the welfare and interests of _ 
the child, including without limitation 
any evidence of child abuse and, in 
addition to a long list of factors, any 
other fact considered by the court to be 
relevant.” Upon a finding of detriment 
to the child, the court can also order sole 
parental responsibility with or without 
visitation, or order visitation on such ar- 
rangements as are necessary to protect 
the child from harm.” 

Certainly the court in a Ch. 61, 
or other family law proceeding, can 
enter an order which limits or even 
eliminates visitation and contact by a 
parent with a child in order to protect 
the child from abuse by the parent, 
whether sexual or otherwise. A trial 
court has broad discretion to restrict 
visitation when necessary to protect 
the welfare of the children, provided 
that restrictions on visitation must 
be supported by some evidence in 
the record showing that they are 
necessary.** An order restricting or 
denying visitation or contact with a 
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child may be temporary or permanent. 
The court’s authority also allows it to 
enter emergency orders for the protec- 
tion of children in domestic relations 
cases. Upon a proper sworn petition, 
the court can enter an ex parte tempo- 
rary injunction to protect a child from 
domestic violence or sexual violence. 
Without the mechanism of the rebutta- 
ble presumption created by the KCSA, 
the court can enter emergency orders 
when appropriate to protect a child, 
and can conduct emergency hearings 
and enter temporary and permanent 
orders containing necessary findings 
and factual determinations. 


KCSA Requires Amendment to 
Fulfill Stated Purpose 

The KCSA, in the form that became 
effective July 1, 2007, is flawed in sev- 
eral important respects. First, it is not 
clear whether the act should or should 
not apply to proceedings for visitation 
outside of Ch. 39. This article has 
advocated that it does not. Caballero 
and Anderson advocated that it does 
and should. A legislative amendment 
is needed to clarify that point. 

The second area the legislature is en- 
couraged to consider is the rebuttable 
presumption of detriment created by a 
hotline abuse report. In order to avoid 
the concern suggested by the authors 
in the previous article that “the statute 
is subject to being abused in a dissolu- 
tion of marriage setting or a domestic 
violence setting by a parent making a 
call to the child abuse hotline,” the 
KCSA should be amended to require, 
instead, at least a finding of probable 
cause to believe that the parent or 
caregiver has committed an act of 
sexual abuse against a child.*’ 

Finally, consideration should be 
given to the list of Florida criminal 
statutes and “substantially similar” 
crimes from other states that give 
rise to the rebuttable presumption of 
detriment. Removing minors from the 
state or concealing minors contrary to 
court order may or may not be related 
to sexual abuse or exploitation of a 
minor or minors.** Child abuse under 
Ch. 827 may or may not be related 
to sexual abuse or exploitation of a 
minor or minors. Crimes under FS. 
§§794.011, 798.02, 800, and 826.04 
are sexual in nature but may or may _ 
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not involve a minor or minors. Consid- 
eration should be given to amending 
the provisions of F.S. §39.0139(3)(a)2 
to provide “Has been found guilty 
of, regardless of adjudication, or has 
entered a plea of guilty or nolo conten- 
dere to, a charge charges under any of 
the following statutes or substantially 
similar statutes of other jurisdictions, 
where the crime charged is a sexual 
crime or a sexually motivated crime 
and the victim is a person under 18 
years of age.” 


Conclusion 

The KCSA provides protection for 
children who have been abused, aban- 
doned, or neglected, and specifically 


for children who have been victims of . 


sexual abuse or exploitation by their 
own parent or caregiver. It is a Ch. 39 
provision and appropriately limited 
to Ch. 39 cases and any related cases. 
If other kinds of cases are intended 
to be covered by the KCSA, then it 
must be revised to clearly reflect that 
intention. The goal of the KCSA, to 
protect children and reduce the risk 
of further harm to children who have 
been sexually abused or exploited by a 
parent or other caregiver, is a laudable 
one. However, the KCSA is written so 
broadly that the act includes children 
who have been abused nonsexually 
and children who may not be at sub- 
stantial risk of sexual abuse. Statutory 
revisions are needed in order to better 
fulfill the statutory purpose.Q 


' Fra. Star. §39.0139(2)(b) (2007). 

2 Stat. §39.0139(2)(a) (2007). 

3 Fra. Start. §39.0139(3)(a) (2007). 
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Judge Sue Robbins is the family law 
administrative judge for the Fifth Circuit 
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2000. 
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CRIMINAL LAW 


by Judge Anthony K. Black and Susan S. Matthey 


Advice to the Criminal Bar: 
Preparing Effectively for Allegations of Ineffectiveness 


lorida Rule of Criminal Pro- 

cedure 3.850 affords a per- 

son who has been tried and 

found guilty or who pleaded 
guilty or nolo contendere an opportu- 
nity to challenge his or her judgment 
and sentence and obtain post-con- 
viction relief.1 The 13th Circuit is 
the only circuit in Florida to have a 
criminal.division devoted entirely to 
the handling of Rule 3.850 motions. At 
its inception in April 2006, the 3.850 
division inherited a backlog of motions 
from nearly 400 defendants. By the 
close of 2007, approximately 800 more 
defendants had filed motions. State- 
wide, the number of these motions is 
staggering, and, more often than not, 
such motions raise allegations of inef- 
fective assistance of counsel. 

As the judge who presides over this 
division and hears myriad claims of 
what counsel did or did not do, I can 
offer you this: Don’t take it person- 
ally. Consider the possibility of being 
the subject of such a motion to be a 
cost of doing business. Like paying 
your office lease or purchasing pens, 
being the subject of a 3.850 motion 
is almost inevitable at some point in 
your career. As such, I offer you a basic 
understanding of Rule 3.850 motions, 
along with some suggestions on how 
to prepare for their common allega- 
tions, thereby limiting your exposure 
to a finding of ineffectiveness. 


Putting it in Perspective 

The finding of ineffective assistance 
of counsel following a conviction at 
trial turns on a showing of two com- 
ponents. “First, the defendant must 
show that counsel’s performance was 


deficient. This requires showing that 
counsel made errors so serious that 
counsel was not functioning as the 
‘counsel’ guaranteed the defendant by 
the Sixth Amendment. Second, the de- 
fendant must show that the deficient 
performance prejudiced the defense.” 
The test for prejudice is “that there is 
a reasonable probability that, but for 
counsel’s unprofessional errors, the 
result of the proceeding would have 
been different. A reasonable prob- 
ability is a probability sufficient to 
undermine confidence in the outcome 
[of the trial].”* 

When the defendant enters a guilty 
or nolo contendere plea, rather than 
proceeding to trial, the two-part 
test above still applies; however, the 
prejudice prong “focuses on whether 
counsel’s constitutionally ineffective 
performance affected the outcome 
of the plea process.”* Specifically, “in 
order to satisfy the ‘prejudice’ require- 
ment, the defendant must show that 
there is a reasonable probability that, 
but for counsel’s errors, he would not 
have pleaded guilty and would have 
insisted on going to trial.” 

In determining whether a rea- 
sonable probability exists that the 
defendant would have insisted on 
going to trial, a court should consider 
the totality of the circumstances sur- 


- rounding the plea, including such 


factors as whether a particular de- 
fense was likely to succeed at trial, 
the colloquy between the defendant 
and the trial court at the time of the 
plea, and the difference between the 
sentence imposed under the plea and 
the maximum possible sentence the 
defendant faced at a trial.® 


Putting Limitations on Filings 
Until recently, a facially-insufficient 
allegation of ineffective assistance of 
counsel could be, with some excep- 
tions, summarily denied.’ However, 
in Spera v. State, 971 So. 2d 754 (Fla. 
2007), the Florida Supreme Court 
held that all facially insufficient alle- 
gations shall be dismissed with leave 
to amend within a reasonable period 
of time. To be sure, this holding will 
substantially increase the number 
of 3.850 filings (and refilings). For 
example, a defendant’s general and 
conclusory allegations — which used 
to warrant summary denial — now 
warrant dismissal without preju- 
dice, and an opportunity to correct. 
Interestingly, though, while Spera 
broadens a defendant’s ability to file 
3.850 motions, at the same time, the 
Second District Court of Appeal has 
also approved one method of limiting 
a defendant’s ability to do the same. 
In Stahl v. State, 972 So. 2d 1013 
(Fla. 2d DCA 2008), the Second Dis- 
trict found that a court may properly 
deny a motion for post-conviction re- 
lief filed by a defendant who, as part 
of a plea agreement, waived his or 
her right to file such a motion.’ Es- 
sentially, Stahl holds that it may be 
permissible for the state to ask for a 
waiver of a defendant’s right to file 
future 3.850 motions as part of a plea 
agreement. This method of limiting a 
defendant’s ability to file post-convic- 
tion motions, however, is in and of 
itself limited. First, such a waiver does 
not prohibit the filing of legitimate 
allegations of, among other things, 
“ineffective assistance of counsel 
claims attacking the advice received 
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from counsel in entering into the plea 
and waiver.”’® Second, this case does 
not contemplate the possible conflict 
of interest that may arise if the de- 
fense counsel advocates a waiver of 
the defendant’s ability to allege that 
same counsel’s ineffectiveness. What 
Stahl does suggest, however, is that 
courts may be increasingly willing to 
curtail a defendant’s nearly limitless 
ability to file 3.850 motions." 


Putting it on the Record 

‘Despite Spera and the sheer vol- 
ume of motions filed, the court may 
summarily deny an allegation of inef- 
fective assistance of counsel without 
an evidentiary hearing. To do so, 
the allegation must be conclusively 
refuted from the record or must be 
such that the defendant cannot 
demonstrate prejudice as a result of 
counsel’s performance.” For example, 
a defendant will not warrant relief on 
an allegation of ineffectiveness where 
the record reflects that counsel did the 
very thing defendant contends coun- 
sel did not do. Likewise, a defendant 
cannot warrant relief on an allegation 
of ineffective assistance of counsel for 
failure to preserve matters for appeal 
because a defendant cannot demon- 
strate prejudice at the trial level on 
such an allegation.'* 

Although a defendant’s statement 
on the record of satisfaction with 
counsel's representation is insufficient 
to conclusively refute an allegation of 
ineffective assistance of counsel," the 
inclusion on the record of other per- 
tinent information will better allow 
the court to summarily deny certain 
allegations of ineffectiveness. For 
example, if the record reflects when 
plea offers are conveyed and rejected, 
such will allow for a summary denial 
of allegations of ineffective assistance 
of counsel for failure to convey a plea 
offer. Similarly, where the record 
reflects the maximum sentence a 
defendant faces, certain allegations 
of ineffective assistance of counsel 
based on misadvice may be summar- 
ily denied." I submit to you: Before 
a defendant enters a plea, ask the 
trial court to inquire of the defendant 
whether there were any witnesses to 
be interviewed, defenses to be inves- 


tigated, or motions to be filed prior to _ 
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the entry of a plea. Doing so not only 
will strengthen the trial court’s ability 
to find the plea knowingly and volun- 
tarily entered, but also it will allow for 
the summary denial of allegations of 
ineffective assistance of counsel for 
failure to file motions or investigate 
witnesses and defenses — interest- 
ingly, the most common allegations 
of ineffective assistance of counsel. 


Putting it in Your File 

If a 3.850 allegation withstands 
summary denial, the court will grant 
the defendant an evidentiary hear- 
ing.'® At the hearing, the burden 
remains on the defendant to prove 
a claim of ineffective assistance of 


counsel.'’ “However, when a defen- | 


dant presents competent substantial 
evidence in support of his ineffective 
assistance claim, the burden shifts 
to the [s]tate to present contradictory 
evidence.”'* The evidentiary hearing 
presents an interesting dynamic once 
this burden shifts and the state calls as 
its witness its former foe — the defense 
attorney from the original proceeding 
— to present contradictory evidence to 
refute the defendant’s allegations. 

I again emphasize: Do not take this 
personally. After presiding over count- 
less hearings, I assure you that you do 
yourself no service by taking offense 
to the allegation. Those attorneys who 
offer only anger at the very thought of 
being called deficient in no way assist 
the court in determining the merits of 
the ineffective assistance of counsel 
claim. However, while you should not 
take these matters personally, you 
should take them seriously. Your best 
course of action prior to testifying at 
a 3.850 evidentiary hearing is to be 
prepared and review your file. 

Even better still — and in line with 
the above discussion of putting perti- 
nent information on the record — be 
sure to keep a well-documented file. 
Where an attorney’s file references 
that a certain witness was contacted 
and that the witness, for example, 
would not have been helpful, an al- 
legation of ineffective assistance of 
counsel for failure to call that witness 
fails. By that same token, where the 
attorney is cavalier in his or her tes- 
timony, cannot recall contacting the 
possible witness, and cannot reference 


any notes indicating that he or she 
did, the possible “ineffective” label 
becomes slightly easier for the court 
to consider. In fact, I submit to you to 
keep an exhaustive list in your file of 
all witnesses your client requested for 
investigation. Doing so will support 
the denial of an allegation of ineffec- 
tive assistance of counsel for failure 
to call a witness not on the list, as an 
attorney cannot be deemed deficient 
for failing to investigate a witness of 
whom the attorney was unaware.'® 
Similarly, where an attorney’s file ref- 
erences investigation of a particular 
motion but found no basis upon which 
to file it, an allegation of ineffective 
assistance of counsel for failure to file 
that motion will fail.”° 


Not to Put Too Fine a Point on it 

As a criminal defense attorney, be 
warned that motions for post-convic- 
tion relief alleging your ineffective- 
ness are nearly inevitable. Although 
the numbers of these motions filed 
may be curtailed by plea agreements 
that include a waiver of the right to 
file these motions, there are steps 
you can take to limit your exposure 
to such allegations. Be sure to docu- 
ment information, both on the record 
in court and off the record in your file. 
Although inclusion of certain informa- 
tion on the record and in your files 
may seem time consuming, cumber- 
some, and perhaps idealistic, doing 
so will only help in combating future 
allegations of ineffective assistance 
of counsel, and rendering you a more 
effective attorney. 


1 See Fia. R. Crim. P. 3.850. 

2 Strickland v. Washington, 466 U.S. 668, 
686-687 (1984). 

3 Id. at 694. 

* Hill v. Lockhart, 474 U.S. 52, 59 
(1985). 

5 Td. 

5 See Grosvenor v. State, 874 So. 2d 1176, 
1181-1182 (Fla. 2004). 

7 See, e.g., Wright v. State, 646 So. 2d 
811, 813 (Fla. 1st D.C.A. 1994) (holding 
that, “[w]here allegations of ineffective 
assistance of counsel are too general and 
made without reference to the underlying 
facts of the case, the motion is facially 
insufficient and properly denied.”); but see 
Nelson v. State, 875 So. 2d 579, 583 (Fla. 
2004) (explaining that, where allegations 
of ineffective assistance of counsel for fail- 
ure to call a witness fail to allege that the 


H 
H 
8 | 
| 
| 
| 
J 
Ae 


witness would have been able to testify at 
trial, the allegation is facially insufficient 
and shall be dismissed without prejudice 
for the defendant to refile a facially suf- 
ficient allegation within a set period of 
time). 

8 See Spera v. State, 971 So. 2d 754 (Fla. 
2007) (explaining that a 30-day leave pe- 
riod is a reasonable period within which 
to amend a facially insufficient motion). 
Following such a dismissal, should the de- 
fendant fail to refile the allegation within 
the specified period of time, the court may 
deny the allegation with prejudice. See id. 
(citing Nelson v. State, 875 So. 2d 579, 584 
(Fla. 2004)). 

» See Stahl v. State, 972 So. 2d 1013 (Fla. 
2d D.C.A. 2008). : 

10 See id. 

‘| Most notably, there exists a two-year 
time limit from the date the judgment 
and sentence becomes final for the fil- 
ing of 3.850 motions. See Fia. R. Crim P. 
3.850(b). 

2 See Anderson v. State, 627 So. 2d 1170 
(Fla. 1993); see also Strickland v. Washing- 
ton, 466 U.S. 668, 686-687 (1984). 

'S Tn allegations of ineffective assistance 
of counsel for failure to preserve matters 
for appeal, a defendant will be able to al- 
lege prejudice at the appellate level only. 
However, because the prejudice required is 
that, but for counsel’s deficiency, the out- 
come of the trial — not the appeal — would 


have been different, a defendant raising 
this allegation can never demonstrate 
prejudice and, thus, cannot warrant post- 
conviction relief. See Carratelli v. State, 961 
So. 2d 312, 327 (Fla. 2007). 

4 See Jones v. State, 846 So. 2d 1224 
(Fla. 2d D.C.A. 2003); see also Rivera v. 
State, 746 So. 2d 542 (Fla. 2d D.C.A. 1999) 
(explaining that, when a defendant alleges 
that he or she entered a plea involuntarily, 
neither affirmative answers regarding 
voluntariness during the plea colloquy 
nor the existence of a signed, written plea 
agreement is sufficient to conclusively 
refute the allegation). 

15 See Scheele v. State, 953 So. 2d 782 (Fla. 
4th D.C.A. 2007); see also State v. Leroux, 
689 So. 2d 235 (Fla. 1996) (explaining that, 
where the record reflects that a defendant 
was informed specifically of the amount 
of time he faced by entering a plea, that 
defendant cannot reasonably rely on 
counsel’s alleged advice that he faced a 
lesser sentence). 

'6 Note, though, the state will first be 
given an opportunity to file a response to 
the allegations. 

7 See Williams v. State, 32 Fla. L. Weekly 
D476 (Fla. 2d D.C.A. 2007). 

19 See Cox v. State, 966 So. 2d 337, 363 
(Fla. 2007) (quoting Sims v. Singletary, 
155 F.3d 1297, 1316 (11th Cir.1998)). 

20 See Harrison v. State, 562 So. 2d 827, 


827-828 (Fla. 2d D.C.A. 1990) (explaining 
that a defendant may prevail on a claim 
of ineffective assistance of counsel for 
failure to file a motion to suppress where 
the defendant demonstrates that counsel 
knew a valid basis existed to suppress 
the evidence, and yet failed to act accord- 
ingly). 
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Pustic INTEREST LAW 


by Fran L. Tetunic 


Mediation Myths and Urban Legends 


ediation,' firmly rooted 
as a vital component of 
Florida’s court system, is 
the present, not the wave 
of the future. The Florida Legislature 
and judiciary have created “one of the 
most comprehensive court-connected 
mediation programs in the country.” 
Over 18,000 people have completed 
a Supreme Court of Florida certified 
mediation training program, and 
over 5,000 people are certified by the 
Supreme Court of Florida as county, 
family, circuit, or dependency media- 
tors.’ All 20 judicial circuits routinely 
refer cases to mediation.‘ Additional 
cases go to mediation by agreement of 
the parties or as a requirement prior 
to filing suit.® 
Significant changes in mediation 
law and ethical rules have taken place 
over the last four years. In 2004, the 
Mediation Confidentiality and Privi- 
lege Act (act) came into effect,° and 
in 2006, the Florida Rules for Certi- 
fied and Court-appointed Mediators 
(Mediator Rules) were amended to be 
consistent with the act.’ Also in 2006, 
the Rules Regulating The Florida Bar 
were amended to include third-party 
neutrals in the rule regarding conflict 
of interest and to add a rule specific 
to third-party neutrals.* Additionally, 
the Mediator Ethics Advisory Com- 
mittee (MEAC), a standing commit- 
tee of the Supreme Court of Florida, 
continues to respond to written ethical 
questions posed by mediators subject 
to the Florida Rules for Certified and 
Court-appointed Mediators. MEAC 
has issued over 100 advisory opin- 
ions,'° which, while not law, serve as 
guidance on which mediators may 


rely in good faith when grappling with - 
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ethical dilemmas." 
The significant body of mediation 
law, rules, and advisory opinions offers 


lawyers the requisite information to ~ 


serve their clients by understanding 
the mediation process, knowing how 
to prepare their clients for mediation, 
and knowing when and how to medi- 
ate. Attorneys need to be mindful of 
the complexity of mediation confiden- 
tiality, the civil remedies for breach of 
mediation confidentiality,’ and the 
potential for a court to overturn or 
reform a mediated agreement based 
on mediator misconduct.’ This article 
identifies and debunks the top 10 
mediation myths and urban legends 
to assist lawyers in better represent- 
ing their clients in mediation-related 
matters. 


1) Everything in Mediation Is 
Confidential 

Confidentiality, while a hallmark 
of mediation, is not absolute. The 
Mediation Confidentiality and Priv- 
ilege Act, enacted in July 2004, 
provides for the confidentiality of 
mediation communications. ““Media- 
tion [clommunication’ means an oral 
or written statement, or nonverbal 
conduct intended to make an asser- 
tion, by or to a mediation participant 
made during the course of a media- 
tion, or prior to mediation if made in 
furtherance of a mediation.” The 
definition specifically excludes ”[t]he 
commission of a crime during a media- 
tion.”!® 

All mediation communication is 
confidential except as delineated in 
the act,” which mandates disclosure 
in only one regard. Mediation partici- 
pants are obligated to make manda- 


tory reports of abuse and neglect of 
children and vulnerable adults “solely 
for the purpose of making the manda- 
tory report to the entity requiring the 
report.”'* The permissive disclosure of 
“reporting, proving, or disproving pro- 
fessional malpractice [or misconduct] 
occurring during mediation” is simi- 
larly limited “for the purpose of the 
professional malpractice proceeding” 
or “internal use of the body conducting 
the investigation.”'® 

Mediation parties may waive con- 
fidentiality for any mediation com- 
munication” directly by agreement or 
indirectly by “disclos[ing] or mak[ing] 
a representation about a privileged 
mediation communication .. . to 
the extent necessary for the other 
party to respond to the disclosure 
or representation.””! The disclosed 
mediation communication “remains 
confidential and is not discoverable 
or admissible for any other purposes, 
unless otherwise permitted” by the 
act.” In contrast, mediation parties 
must expressly agree, consistent with 
the law, that a mediated agreement 
is confidential, for the act does not 
provide for “confidentiality or privi- 
lege attached to a signed agreement 
reached during a mediation.””* 

The act provides two additional sig- 
nificant exceptions to confidentiality 
for mediation communications: those 
“willfully used to plan a crime, commit 
or attempt to commit a crime, conceal 
ongoing criminal activity, or threaten 
violence”™’ and those intended “for 
the limited purpose of establishing 
or refuting legally recognized grounds 
for voiding or reforming a settle- 
ment agreement reached during a 
mediation.”” Despite confidentiality, 
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information disclosed during media- 
tion “that is otherwise admissible or 
subject to discovery does not become 
inadmissible or protected from discov- 
ery.”°6 

The act’s scope is broad — both 
automatic and voluntary. It applies to 
any mediation “[r]equired by statute, 
court rule, agency rule or order, oral 
or written case-specific court order, 
or court administrative order.””’ Ad- 
ditionally, mediation parties may 
expressly agree to be governed by 
the act,”* and will be governed by the 
act if the mediator is “certified by the 
Supreme Court of Florida, unless 
the parties expressly agree not to be 
bound.””’ Mediation parties may also 
agree to opt out of certain portions 
of the act regarding confidentiality, 
privilege, and civil remedies.*° 

Understanding mediation confi- 
dentiality and applying the law has 
become increasingly important under 
the Mediation Confidentiality and 
Privilege Act, which provides serious 
civil remedies for breach including 
“equitable relief, compensatory dam- 
ages, attorney's fees, mediator’s fees, 
and costs.”*! Further, mediators are 
bound to follow the Florida Rules for 
Certified and Court-appointed Media- 
tors, obligating them to “maintain the 
confidentiality of all information re- 
vealed during mediation except where 
disclosure is required or permitted by 
law or is agreed to by all parties.”*? Ac- 
cordingly, mediation participants seek- 
ing to avoid civil actions and mediators 
seeking to avoid grievances need to con- 
sider not only the statutory exceptions 
to confidentiality, but their obligation to 
maintain confidentiality given only one 
required disclosure based on statutory 
mandatory reporting. 


2) Confidentiality Prevents 
a Lawyer-mediator from 
Reporting Attorney Misconduct 
During Mediation 

A lawyer-mediator is not prevented 
by mediation confidentiality from re- 
porting attorney misconduct during 
mediation. Mediators governed by 
concurrent ethical standards follow 
all applicable standards to the extent 
they are consistent.** When codes of 
conduct are inconsistent, the media- 
tor rules prevail when the person is 


Mediators are 
obliged to “maintain 
confidentiality of all 
information revealed 

during mediation 
except where 
disclosure is required 
or permitted by law 
or is agreed to by 
all parties.” 


mediating.** The Florida Rules for 
Certified and Court-Appointed Media- 
tors obligate mediators to “maintain 
confidentiality of all information re- 
vealed during mediation except where 
disclosure is required or permitted by 
law or is agreed to by all parties.”* 

In contrast, the Rules Regulating 
The Florida Bar obligate lawyers to 
report another lawyer who they know 
“has committed a violation of the Rules 
of Professional Conduct that raises a 
substantial question as to that lawyer’s 
honesty, trustworthiness, or fitness as 
a lawyer in other respects.”** The two 
ethical standards are consistent, al- 
lowing the lawyer-mediator to follow 
both, for the law permits this disclo- 
sure. The act provides an exception 
to confidentiality “for any mediation 
communication: offered to report, 
prove, or disprove professional miscon- 
duct occurring during the mediation, 
solely for the internal use of the body 
conducting the investigation of the 
conduct.”*’ This information “remains 
confidential and is not discoverable or 
admissible for any other purpose, un- 
less otherwise permitted” by another 
statutory exception.** 


3) A Lawyer-mediator Must 


Advise Mediation Parties to 
Seek the Advice of Counsel 

A lawyer-mediator need not advise 
mediation parties to seek the advice 
of counsel. Mediators (lawyers and 
nonlawyers) must advise a mediation 
party of the right to seek counsel when 
the mediator “believes a party does 


not understand or appreciate how an 
agreement may adversely affect legal 
rights or obligations.”*® The mediator 
has a duty “to advise the parties of 
the importance of understanding [the 
legal ramifications or consequences of 
a proposed agreement] and giving [the 
parties] the opportunity to seek such 
advice if they desire.”*° 

Consistently, the applicable Rule 
Regulating The Florida Bar advises 
lawyers serving as mediators to “in- 
form unrepresented parties that the 
lawyer is not representing them.”*! 
“When the lawyer knows or reason- 
ably should know that a party does 
not understand the lawyer’s role in 
the matter, the lawyer shall explain 
the difference between the lawyer’s 
role as a third-party neutral and a 
lawyer’s role as one who represents a 
client.”*? The extent of the disclosure 
“will depend on the particular parties 
involved and the subject matter of the 
proceeding, as well as the particular 
features of the dispute-resolution 
process selected.”** 

Inconsistent advice was previously 
found in a Florida Bar Advisory Opin- 
ion, issued before the Rules Regulat- 
ing The Florida Bar were amended 
to include third-party neutrals.* 
Since this opinion was withdrawn in 
September 2007, attorney-mediators 
have consistent ethical directives 
when mediating for parties who ap- 
pear without counsel. 


4) If All Parties Waive Any 
Conflict of Interest Disclosed by 
the Mediator, the Meditor May 
Mediate 

A mediator is prohibited from 
mediating “a matter that presents a 
clear .. . conflict of interest.“ Clear 
“conflicts occur when circumstances 
or relationships involving the media- 
tor cannot be reasonably regarded as 
allowing the mediator to maintain 
impartiality.” “Impartiality means 
freedom from favoritism or bias in 
word, action, or appearance, and 
includes a commitment to assist all 
parties, as opposed to any one indi- 
vidual.”** Examples of clear conflicts 
identified by the Mediator Ethics 
Advisory Committee include a father 
serving as mediator for a case his 
daughter-lawyer is handling,*® and 
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a lawyer-mediator mediating a case 
for a third-party administrator with 
whom he has a legal relationship.” 

“A conflict of interest which clearly 
impairs a mediator’s impartiality 
is not resolved by mere disclosure 
to, or waiver by, the parties.””' “If a 
conflict of interest clearly impairs a 
mediator’s impartiality, the mediator 
shall withdraw,” even if all parties 
expressly agreed to the mediator 
continuing.” 

An attorney who acted as an ad- 
vocate for a party or parties may not 
ethically mediate for the same parties 
and same subject matter involved 
in the initial matter, regardless of 
waivers from the parties.** Similarly, 
lawyer-mediators may, at times, be 
prohibited from representing a client 
based on the Florida Rules for Certi- 
fied and Court-appointed Mediators 
rather than the Rules Regulating The 
Florida Bar. The applicable Bar rule 
provides “a lawyer shall not represent 
anyone in connection with a matter 
in which the lawyer participated 
personally and substantially asa... 
mediator, or other third-party neutral, 
unless all parties to the proceeding 
give informed consent confirmed in 
writing.” In contrast, the MEAC 
has advised that it is inappropriate 
for a mediator to represent a party 
regarding any matter arising from the 
subject mediation.® The Rules Regu- 
lating The Florida Bar acknowledge 
the lawyer-mediator’s dual obliga- 
tions: “A Florida Bar member who is 
a certified mediator is governed by 
the applicable law and rules relating 
to certified mediators.”* 


5) The Mediation Is Not Over 
Until the Mediator Declares 
impasse’ 

The parties’ right of self-determina- 
tion includes their deciding to end the 
mediation. “Decisions made during 
a mediation are to be made by the 
parties.”* “A mediator is responsible 
for assisting the parties in reaching 
informed and voluntary decisions 
while protecting their right of self- 
determination.” Just as parties are 
not required to settle,® they are not 
required to stay at mediation until 
excused by the mediator. 

A mediator is required to “adjourn . 
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the mediation upon agreement of the 
parties.”*' Mediation, by definition, 
gives decision-making authority to the 
parties.® The MEAC has advised that 
“a mediator should adjourn or termi- 
nate a mediation if ‘any party is... 
unwilling to participate meaningfully in 
the process.” Specifically, ifa party re- 
quests an impasse, the mediator should 
declare an impasse,“ and if a party 
objects to the mediator, the mediator 
should not continue to mediate.© 
Rules of procedure require the me- 
diator to “report the lack of an agree- 
ment to the court without comment or 
recommendation.” In lieu of reporting 
no agreement, the parties may choose 
to adjourn or reschedule the mediation 


for another time, with other parties or . 


with a different mediator. 


6) The Mediator Holds the 
Privilege to Refuse to Disclose 
Confidential Mediation 
Communications 

The parties alone, and not the me- 
diator, hold the “privilege to refuse 
to testify and to prevent any other 
person from testifying in a subse- 
quent proceeding regarding mediation 
communications.”® While not the 
holder of the privilege, the mediator 
is ethically required to “maintain the 
confidentiality of all information re- 
vealed during mediation except where 
disclosure is required or permitted 
by law or is agreed to by all parties.”® 
The Mediator Ethics Advisory Com- 
mittee has advised mediators who are 
subpoenaed to “either file a motion for 
a protective order, or notify the judge 
... that the mediator is statutorily 
required to maintain confidentiality 
of mediation proceedings.” However, 
should the parties waive, there would be 
no privilege for the mediator to assert. 


7) The Mediator May Predict an 
Outcome at Trial if Requested 
by All the Parties 

A mediator is prohibited from of- 
fering “a personal or professional 
opinion as to how the court in which 
the case has been filed will resolve 
the dispute.” However, “a mediator 
may point out possible outcomes of 
the case and discuss the merits of a 
claim or defense.””! While maintain- 
ing impartiality and protecting party 


self-determination, “a mediator may 
provide information that the mediator 
is qualified by training or experience 
to provide,” ” yet remains prohibited 
from offering “a personal or profes- 
sional opinion intended to coerce 
the parties, or unduly influence the 
parties, decide the dispute, or direct 
a resolution of any issue.”” 


8) The Mediator Has the 
Obiligation to Write the 
Mediated Agreement 

Mediators are responsible for see- 
ing that mediated agreements are 
reduced to writing, but are not re- 
sponsible for personally writing the 
agreements.’ The mediator has the 
obligation to “cause the terms of any 
mediated agreement reached to be 
memorialized appropriately, and dis- 
cuss with the parties and counsel the 
process for formalization and imple- 
mentation of the agreement.”” Rules 
of procedure require that mediated 
agreements be reduced to writing.” 
While mediators have an obligation 
to ensure compliance with these rules, 
they are not required to personally 
write the agreements.” 


9) Mediators Report to the 
Court When Parties Fail to 
Mediate in Good Faith 

Mediators are ethically prohibited 
from reporting to the court that par- 
ties failed to mediate in good faith.” 
The Mediator Ethics Advisory Com- 
mittee advises mediators not to accept 
a case where the judge’s referring 
order states that the mediator will 
report the conduct of a party who 
failed to mediate in good faith, as the 
mediator is prohibited from doing 
so.”? Additionally, rules of procedure 
specifically direct mediators to report 
the absence of a mediated agreement 
without either comment or recom- 
mendation.® Rules of procedure, as 
well as court orders, advise who must 
appear at mediation and require the 
parties to appear with the requisite 
authority to settle.*! Mediators may 
report a party’s failure to appear when 
the party’s appearance was required, 
yet the party failed to appear physi- 
cally.*®? 

While parties may be required to 
attend mediation, they are in no way 
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required to settle or even make a 
settlement offer. Applying a general 
good faith obligation to mediation is 
foreign to the process in both theory 
and practice. By definition, the par- 
ties are the decision makers and 
exercise self-determination.** Even 
court-ordered mediation, although 
mandatory in requiring appearance 
at mediation, is voluntary in allowing 
parties to determine the extent of their 
involvement and whether they settle 
at mediation. “There is no requirement 
that a party even make an offer at 
mediation, let alone offer what the op- 
position wants to settle.”™ “[M]ediation 
is not designed to force a settlement in 
any case, especially those cases where 
the lines are so clearly and solidly 
drawn that parties, in absolute good 
faith, simply take diametrically op- 
posed positions that ultimately require 
a court-imposed resolution after a trial 
on the merits.”*° 

Requiring or allowing mediators to 
report absence of good faith in media- 
tion would run afoul of the Mediation 
Confidentiality and Privilege Act and 
the Florida Rules for Certified and 
Court-Appointed Mediators. The act 
gives parties “a privilege to refuse to 
testify and to prevent any other per- 
son from testifying in a subsequent 
proceeding regarding mediation 
communications.” The rules require 
mediators to maintain the confiden- 
tiality of mediation communications 
unless required or permitted by law or 
agreed to by all the parties. Mediation 
communications remain confidential 
absent a specific statutory exception.*’ 
No exception exists for reporting fail- 
ure to mediate in good faith; without 
a statutory basis allowing communi- 
cation, mediators are precluded from 
disclosing communications purport- 
ing to show absence of good faith. 


10) Mediator Misconduct, Like 
Legal Malpractice, Does Not 
Serve as a Basis for Setting 
Aside a Mediated Agreement 
“Mediator misconduct can be the 
basis for a trial court refusing to en- 
force a mediated agreement reached 
at court-ordered mediation.”* Media- 
tor misconduct is an exception to the 
general rule that coercion and duress 
by a third party will not suffice to 


invalidate an agreement between 
the contracting parties.*® “During a 
court-ordered mediation, the media- 
tor is no ordinary third party, but is, 
for all intent and purposes an agent 
of the court carrying out an official 
court-ordered function.”” Therefore, 
“the court may invoke its inherent 
power to maintain the integrity of 
the judicial system and its processes 
by invalidating a court-ordered me- 
diation settlement obtained through 
violation and abuse of the judicially- 
prescribed mediation procedures.””! 


Conclusion 

The use of mediation has grown 
significantly in the Florida Court 
System, which has used mediation 
to resolve disputes for over two de- 
cades.* “Currently, we have [nine] 
CDS [Citizen Dispute Settlement 
Centers], 49 county mediation pro- 
grams (serving all 20 circuits), 45 
family mediation programs, 13 circuit 
civil mediation programs, 40 depen- 
dency mediation programs ... and 
one appellate mediation program.” 
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Interestingly, “the largest growth has 
been in the private sector resolution 
of court-ordered cases and the resolu- 
tion of cases through mediation which 
would otherwise become civil suits.” 
Attorneys should keep abreast of me- 
diation developments to best advise 
their clients whether or when to me- 
diate, to prepare their clients for me- 
diation, and to choose and work with 
mediators to best meet their clients’ 
interests and needs. As mediation is 
a private process, public discussion 
helps to deter misunderstandings. 
By understanding the most common 
mediation myths and urban legends, 
attorneys can meaningfully evaluate 
how best to utilize mediation in their 
practice.) 


1 Fra. Star. §44.1011(2). “Mediation’ 
means a process whereby a neutral third 
person called a mediator acts to encourage 
and facilitate the resolution of a dispute 
between two or more parties. It is an infor- 
mal and nonadversarial process with the 
objective of helping the disputing parties 
reach a mutually acceptable and voluntary 
agreement. In mediation, decision making 
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authority rests with the parties. The role 
of the mediator includes, but is not limited 
to, assisting the parties in identifying is- 
sues, fostering joint problem solving, and 
exploring settlement alternatives.” 

* Florida Supreme Courts, Alternative 
Dispute Resolution, available at www. 
fleourts.org/gen_public/adr/index.shtml 
(hereinafter Alternative Dispute Resolu- 
tion). 

Jd. 

5 See Stat. §720.311. 

® Act effective July 1, 2004, Ch.2004-291, 
§4, 2004 Fla. Laws 1770, 1772 (codified at 
Star. §§44.401- 406). 

7 In re Petition of the Alternative Dispute 
Resolution Rules and Policy Committee on 
Amendments to Florida Rules for Certified 
and Court-Appointed Mediators, 931 So. 
2d 877 (Fla 2006) (per curiam) (amending 
Fa. R. Cert. & Cr.-Apprp. MEDIATORS). 

8 In re Amendments To The Rules Regu- 
lating The Florida Bar, 933 So. 2d 417 
(Fla. 2006) (per curiam) (creating 4-2.4, 
Lawyer Serving as Third-party Neutral, 
and amending 4-1.12 to add Mediator or 
Other Third-party Neutral). 

® Mediators address their questions to 
Mediator Ethics Advisory Committee, 
c/o Florida Dispute Resolution Center, 
Supreme Court Building, Tallahassee, FL 
32399. 

© Florida Supreme Courts, Mediator Eth- 
ics Advisory Committee (MEAC) Opinions, 
available at www.ficourts.org/gen_public/ 
adr/conftrng.shtml. 

" Fra. R. Cert. & Cr.- Apprp. MEDIATORS 
10.900(F). 

2 Fa. Stat. §44.406. 

18 Vitakis-Valchine v. Valchine, 793 So. 2d 
1094 (Fla. 4th D.C.A. 2001). 

Fra. Srar. §§44.401.401-44.406. 

Fra. Srat. §44.403(1). 

Fra. Stat. §44.405(1). 

18 Fra. Star. §44.405(4)(a)(3). 

19 Fra. Star. §§44.405(4)(a)(4) and (6). 

2 Fra. Star. §44.405(4)(a)(1). 

21 Star. §44.405(6). 

2 Fra. Strat. §44.405(4)(b). 

23 Fra. Stat. §44.405(4)(a). 

Fria. Star. §44.405(4)(a)(2). 

Fra. Star. §44.405(4)(a)(5). 

26 Fra. Star. §44.405(5). 

7 Pia. Star. §44.402(1)(a). 

*8 Fa. Strat. §44.402(1)(b). 

Stat. §44.402(1)(c). 

8° Star. §44.402(2). 

31 Stat. §44.406(1). 

R. Cert. & Cr.-Apprp. MEDIATORS 
10.360(a). 

88 Fia. R. Cert. & Cr.-Apprp. MEDIATORS 
10.650. 

34 Td. 

3° Fia. R. Cert. & Cr.-Apprp. MEDIATORS 
10.360(a). 

36 R. REGULATING Bar 4-8.3. 

37 Stat.§44.405(4)(a)(6). 

38 Fia. Strat. §44.405(4)(b). 

% Fa. R. Cert. & Cr.-Apprp. MEDIATORS 
10.370(b). 

Fra. R. Cert. & Cr.-Apprp. MEDIATORS 
10.370(b) comm. notes. 

“| R. RecuiatinG Bar 4-2.4(b). 
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43 REGULATING FLa. Bar 4-2.4(b) comm. 
notes. 

“ Florida Bar Ethics Opinion 86-8, 
withdrawn in 2007, stated that the law- 
yer-mediator should “explain the risks of 
proceeding without counsel and advise 
the parties to consult counsel during the 
course of the mediation and before signing 
any settlement agreement that he might 
prepare for them.” Fla. Bar Prof’] Ethics 
Comm., Op. 86-8 (Oct.15, 1986). See Fla. 
Bar Prof] Ethics Comm., Op. 07-2 (Sept. 
7, 2007). 

45 R. REGULATING FLA. Bar 4-1.12; R. Recu- 
LATING FLA. Bar 4-2.4. 

46 Fia. R. Cert. & Cr.-Apprp. MEDIATORS 
10.340(a). 

47 Td., Fua. R. Cert. & Cr.-Apprp. MEpIA- 
10.340(a) comm. notes. 

48 Fia. R. Cert. & Cr.-Apprp. MEDIATORS 
10.330(a). 

4° Mediator Ethics Advisory Comm. Op., 
2004-008 (Feb. 1, 2005). 


5° Mediator Ethics Advisory Comm. Op., 


2005-006 (Jan. 18, 2006) 

51 Fa. R. Cert. & Cr.-Apprp. MEDIATORS 
10.340 comm. notes. See also Mediator 
Ethics Advisory Comm. Op., 2005-006 (Jan. 
18, 2006). 

52 Bia. R. Cert. & Cr.-Apprp. MEDIATORS 
10.340(c). 

58 Mediator Ethics Advisory Comm. Op., 
2003-006 (Sept. 16, 2003). 

54 R, REGULATING Fa. Bar 4-1.12(a). 

55 Mediator Ethics Advisory Comm. Op., 
1994-003 (Jan. 19, 1995). See also Media- 
tor Ethics Advisory Comm. Op., 1994-002 
(Jan. 19, 1995); Mediator Ethics Advisory 
Comm. Op., 2001-011 (Apr. 4, 2002). 

56 R. REGULATING Fia. Bar 4-2.4 comm. 
notes. 

57 The term “impasse” is commonly used 
to signify that the parties did not reach 
agreement. The Florida Rules for Certified 
and Court-Appointed Mediators do not use 
this term. The rules discuss terminating or 
adjourning mediation. 

58 R. Cert. & Cr.-Apprp. MEDIATORS 
10.310(a). 

Id. 

6 See notes 81-83 and accompanying 
text. 

61 Pua. R. Cert. & Cr.-Apprp. MEDIATORS 
10.420(b)(1). 

82 See Fia. Stat.§ 44.1011(2). 

®§ Mediator Ethics Advisory Comm. 
Op., 2001-004(b) (May 2, 2001), citing 
Fia. R. Cert. & Cr.-Apptp. MEDIATORS 
10.420(b)(3). 

® Mediator Ethics Advisory Comm. Op., 
2000-005 (August 31,2000). 

R. Civ. P. 1.730(a). See- also 
R. Juv. P. 8.290(0)(2); Fra. Fam. L. R. P. 
12.740(f)(3). 

67 Fa. Star. §44.405(2). 

6° Fria. R. Cert. & Cr.-Apprp. MEDIATORS 
10.360(a). 

6° Mediator Ethics Advisory Comm. Op., 
1999-012(b) (May 11, 2000). 

7 Fa. R. Cert. & Cr.-Apprp. MEDIATORS 
10.370(c). 

Td. 

7 Fra. R. Cert. & Cr.-Apprp. MEDIATORS 


10.370(a). 

Fia. R. Cert. & Cr.-Apprp. MEDIATORS 
10.370(c). 

™ Bia. R. Cert. & Cr.-Apprp. MEDIATORS 
10.420 comm. notes. 

Bia. R. Cert. & Cr.-Apprp. MEpDIATORS 
10.420(c). 

7% R. Cert. & Cr.-Apprp. MEDIATORS 
10.420 comm. Notes, citing Fa. R. Civ. P. 
1.730(b), R. Juv. P. 8.290(0), and Fia. 
Fam. L. R. P. 12.740(f). 

7 Td. See also Mediator Ethics Advisory 
Comm. Op., 2003-010 (Feb. 13, 2004). 

8 Mediator Ethics Advisory Comm. Op., 
2001-004(c) (May 2,2001). 

” Mediator Ethics Advisory Comm. Op., 
2004-006 (Jan. 17, 2005). 

80 Fa. R. Civ. P. 1.730(a); Fa. R. Juv. P. 
8.290(0)(2); FLA. Fam. L. R. P. 12.740(f)(3). 

81 See Fia. R. P. 1.720(b); R. Civ. 
P. 1.750(e); Fia. R. Juv. P. 8.290(1); Fra. 
Fam. L. R. P. 12.740(d). See also rule survey 
in which “[t]he Supreme Court of Florida 
Committee on Alternative Dispute Reso- 
lution Rules and Policy is seeking input 
on revisions to the Florida Rules of Civil 
Procedure (to address the appearance/con- 
fidentiality dilemma),” available at www. 
flcourts.org/gen_public/adr/index.shtml. 

®2 Mediator Ethics Advisory Comm. Ops., 
2006-008 (March 29, 2007); 2007-001 
(March 29, 2007). 

83 Fia. Stat. §44.1011(2); Fia. R. Cert. & 
Cr.-Apprp. MepiaTors 10.310. 

84 Avril v. Civilmar, 605 So. 2d 988, 989 
(Fla. 4th D.C.A. 1992). 

85 Semiconductors, Inc. v. Golasa, 525 
So.2d 519 (Fla. 4th D.C.A. 1988), dissent. 

86 Fia. Stat. §44.405(2). 

87 Fra. Star. §44.405(1). 

88 Vitakis-Valchine v. Valchine, 793 So. 2d 
1094, 1095 (Fla. 4th D.C.A. 2001). 

®° Td. at 1096, 1099. 

% Td. at 1099. 

°*! Td. The appellate court remanded the 
case to the trial court to determine whether 
the mediator substantially violated the 
Florida Rules for Certified and Court-Ap- 
pointed Mediators, and if so, whether that 
misconduct led to the mediated agreement 
in the case. Jd. at 1100. 

® Florida Supreme Courts, Alternative 
Dispute Resolution at note 2, available 
at www.ficourts.org/gen_public/adr/index. 
shtm. 


Fran L. Tetunic is an associate 
professor of law at the Shepard Broad Law 
Center, Nova Southeastern University where 
she teaches mediation theory and practice 
and directs the alternative dispute resolu- 
tion clinic. Ms. Tetunic chairs the Mediator 
Ethics Advisory Committee, a standing 
committee of the Florida Supreme Court. 

This column is submitted on behalf of 
the Public Interest Law Section, Lisa Kane 
DeVitto, chair. 
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Raise the Bar: Real World 
Solutions for a Troubled 
Profession 

Edited by Lawrence J. Fox 

In this compilation, members of 
the American Bar Association Sec- 
tion of Litigation interview lawyers 
and other trade professionals in an 
attempt to discover why many law- 
yers are leaving the legal profession 
to seek a more satisfying balance be- 
tween work and home. The culmina- 
tion of their findings is published in 
Raise the Bar: Real World Solutions 
for a Troubled Profession, which of- 
fers practical, “real world” solutions 
for increasing lawyers’ satisfaction 
with their careers. 

Contributors — including Scott 
Turow and Michael Tigar — explore 
the gap between aspiration and real- 
ity and share the experiences that 
have led them to this urgent call to 
reinvent the practice (and business) 
of law. 

The compilation is edited by Law- 
rence J. Fox, a partner at Drinker 
Biddle & Reath in Philadelphia, who 
was instrumental in the creation of 
the ABA Commission on the Evalu- 
ation of the Rules of Professional 
Conduct, on which he served. 

Raise the Bar: Real World Solu- 
tions for a Troubled Profession is 
published by the American Bar As- 
sociation and First Chair Press. The 
price is $49.95 or $34.95 for members 
of the ABA Section of Litigation and 
may be ordered at www.ababooks.org 
or by calling (800) 285-2221. 


The Little Green Book of Golf 
Law — The Real Rules of the 
Game of Golf 
By John H. Minan 

John H. Minan, a professor at the 
University of San Diego School of 
Law, has combined the two passions 
in his life, golf and the law, to create 
a memorable reading excursion into 


the favorite pastime of most lawyers 
— the game of golf. The Little Green 
Book of Golf Law — The Real Rules 
of the Game of Golf is written for a 
general audience with an interest 
in either of these subjects. The fore- 
word, written by well-known golf 
analyst, Gary McCord, provides a 
very positive insight into the quality 
of the writing that all golf aficiona- 
dos will appreciate. Once read, few 
lawyer-golfers will ever walk on a 
golf course without being reminded 
of the legalities of the game. 

The Little Green Book of Golf Law 
discusses a professional’s right of 
publicity, personal injuries occurring 
on-and-off the golf course, patent 
and trademark disagreements, a 
contract dispute involving a hole-in- 
one contest, a product liability case 
for a defective golf club, a criminal 
prosecution under the endangered 
species act, a fight with the Internal 
Revenue Service over tax deductions 
for golf-related expenses, and more. 

The “Inside the Rules” segment 
found at the end of each chapter is 
a valuable bonus supplementing the 
stories. Based on the interpretation 
of the rules of golf, by the United 
States Golf Association and the 
Royal Ancient Golf Club of Saint 
Andrews, the segments assist the 
readers who would like to become 
well versed on the actual rules of the 
game. 

Many of the cases discussed by 
the author indirectly raise questions 
about the rules or the decisions that 
are discussed in “Inside the Rules.” 


‘In Hennessey v. Pyne, for example, 


the plaintiff sued the defendant be- 
cause the plaintiff was injured by a 
golf ball that was hit “out of bounds” 
by the defendant. The case provides 
an ideal opportunity to review the 
“out-of-bounds” rule. Another ex- 
ample is Zurla v. Hydel, where three 
golfers were playing together as a 


group. Most people would describe 
the group as a “threesome.” But, as 
the reader will discover, the rules 
define the term “threesome” differ- 
ently than conventional usage. 

The Little Green Book of Golf Law 
— The Real Rules of the Game of Golf 
is published by The American Bar 
Association and is available online 
for $19.95. 


Reasonable Accommodations 
for Employees with OCD 
By Edward Matisik 

The Americans with Disabilities Act 
and the Rehabilitation Act of 1973: 
Reasonable Accommodation for Em- 
ployees with OCD (2d ed.) provides new 
data enabling consumers who have 
OCD the ability to understand the 
nature of their rights in the workplace 
under federal law. It examines federal 
statutes, regulations, and cases involv- 
ing employees with OCD and other 
mental disabilities and offers guidance 
to employees, employers, and medical 
and legal professionals on how to deal 
with OCD in the workplace. 

This book explains the provisions of 
the two major federal laws on disabili- 
ties and employment — the Americans 
with Disabilities Act and the Rehabili- 
tation Act of 1973 — provides examples 
of the enforcement of those rights in 
the American legal system, and offers 
guidance to workers with OCD on how 
to enforce their rights. 

The e-book version of the second edi- 
tion of The Americans with Disabilities 
Act and the Rehabilitation Act of 1973: 
Reasonable Accommodation for Em- 
ployees with OCD may be purchased 
online at www.Amazon.com, www. 
Mobipocket.com, or www.ocdbookstore. 
com. A hardcover version of the book is 
also available. 

Edward N. Matisik is a writer and 
attorney in Washington, D.C., who has 
written extensively on disability and 
education law. 


THE FLORIDA BAR JOURNAL/MAY 2008 57 


The Condominium Concept 
— 10th Edition 
By Peter M. Dunbar 

Now in its 10th edition, completely 
updated and cross-referenced not 
only to the Florida Statutes and 
the Administrative Code but also to 
Florida appellate court decisions, 
The Condominium Concept is a 
guide for operating a successful 
Florida condominium association. 
Written in clear, concise language, 
it is a working tool for officers, 
directors, homeowners, managers, 
realtors, and attorneys. 

It covers topics such as procedures 
for membership meetings, the board 
of administration, officers and com- 
mittees, the budget and financial 
reports, assessments (levy and col- 
lection), amending documents and 
modifying the-property, rights and 
responsibilities of the unit owner, 
enforcing documents, and resolving 
disputes. This practical and easy-to- 
use guide offers the reader a practical 
analysis of requirements of Florida’s 
Condominium Act and the rules of 
the Division of Florida Land Sales, 
Condominiums, and Mobile Homes 
that govern condominium living. 

The Condominium Concept is pub- 
lished by Pineapple Press, Inc., and 
is available at www.pineapplepress. 
com in hardcover for $27.95 and in 
paperback for $21.95. 

Peter M. Dunbar is a partner in 
the law firm of Pennington, Moore, 
Wilkinson, Bell & Dunbar, P.A., in Tal- 
lahassee. Before joining the firm he 
served in the Office of the Governor of 
the State of Florida as general counsel 
and later as chief of staff. 


A Decent Respect to the 
Opinions of Mankind 
Edited by Christopher J. Borgen 

The American Society of Interna- 
tional Law (ASIL) announces the 
publication of its new book A Decent 
Respect to the Opinions of Mankind, 
a collection of speeches by Supreme 
Court Justices regarding interna- 
tional law. The volume was edited by 
ASIL member Christopher J. Borgen, 
assistant professor of law at St. John’s 
University. 

A Decent Respect to the Opinions of 
Mankind is the first ever compilation . 
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of major addresses over the past cen- 
tury by Justices of the Supreme Court 
to ASIL annual meetings. Each speech 
evokes a particular point in American 
history from the inter-war period, to 
the turning of the tide of the Second 
World War, the dawn of the Cold War, 
and the post-Cold War era. The Jus- 
tices whose speeches are included are 
William Howard Taft (1922); Charles 
Evan Hughes (1931); Owen J. Roberts 
(1943); Robert H. Jackson (1945, 1949, 
1952); Harry A. Blackmun (1994); 
Sandra Day O’Connor (2002); Stephen 
G. Breyer (2003); Antonin G. Sca- 
lia (2004); and Ruth Bader Ginsburg 
(2005). 

A Decent Respect is available for 


purchase through the William S.. 


Hein & Company, Inc., at (800) 828- 
7571 (U.S.) or (716) 882-2600 (outside 
U.S.). The publication is $18 for ASIL 


members and $20 for nonmembers. 


Federal Civil Rules Handbook, 
2008 Edition 

By Steven F. Baicker-McKee 

& William M. Janssen 

To help lawyers understand the 
unprecedented changes that became 
effective on December 2007, Thomson 
West has published the Federal Civil 
Rules Handbook, 2008 edition. 

A podcast interview with two of the 
co-authors, Steven F. Baicker-McKee 
and William M. Janssen, discussing 
the new Federal Rules of Civil Pro- 
cedure and their impact on litigators 
can be downloaded at http://feeds. 
feedburner.com/Westcast. 

Thomson West’s Federal Civil Rules 
Handbook, 2008 Edition is available 
for order at www.west.thomson.com 
for $99. 


At St. Jude Children’s Research Hospital, we cant. 


That’s why we are working every day to find cures for life- 
threatening diseases that strike children everywhere. Diseases 
like cancer, pediatric AIDS and sickle cell. And we won’t stop 
until every child is cured, and every disease is defeated. 


Because we cant imagine a world 
without children...can you? 


Call 1-800-877-5833 or log onto www.stjude.org 


to learn how you can help. 
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Services 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 


Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
Www. expertinsurancewitness.com 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE | 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 


Lawyer Services Rates 


Standard Format — $80 per 
insertion. Minimum of 5 lines. 
Each additional line is $20. 
Initial ad placement payable in 
advance. 5-time insertion, $400; 
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APPROVED - Our services meet 
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connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite321 
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or accepted. 
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www. com 
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on-line posting at www.floridabar.org. 
Click on CLE. 
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posted automatically. 
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Lawyer Services 


Attorney Referral Services 


@ Recession Proof? Personal Injury, Probate, 
Criminal, SSD, Immig / B’kruptcy / In a slump? 
Marital, Corp, Civil. Let us Help. The best bang 
for the buck. AA A Attorney Referal Svc. 
1-800-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


® Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
A., 777 Brickell Avenue, Suite 1114, Miami, 
Florida 33131; Tel: (305) 372-2233, Fax: 
(305) 372-2234. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


@ PHYSICIANS FOR QUALITY has been 
providing credible, board certified, prac- 
ticing physicians and health care profes- 
sionals as experts to plaintiff and defense 
attorneys since 1986. PFQ is the most 
cost-effective, experienced choice avail- 
abie. 1-800-284-3627, email: kin @piq-com, 
visit: www.PFQ.com 
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Meteorology/Weather 


Certified Consulting Meteorologist 
Florida based - Experienced Expert Witness 
Hurricane, Accidents, Insurance disputes. 
Randolph Evans, CCM, (321) 724-0651 
www.evansweather.com. 


Mining Engineering 


& Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William TT. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Medical-Legal Consultant 


@ Robert L. Kushner, Jr MD. Board Certi- 
fied in Radiology and Bariatrics. Licensed in 
FL, GA, NC, AL, TN and CO. Has been in the 
practise of medicine for 40 years with a past 
history of medical-legal consultation. 
rkushner @bellsouth.net. 


Medical Photography 


a Medical legal photography, profes- 
sional, discreet, experienced physician-pho- 
tographer using film assuring authenticity. 
Processing, printing in own facility assuring 
quality, confidentiality. Seymour R. Rosen, 
M.D. 850-272-4222. 


_ Professional Liability/ 


Malpractice Insurance 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


_ Stockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Your ad could be here! 


Fraud 


Mismanagement 


@ Former Merrill Lynch, A. G. Edwards 
Wachovia stockbroker available to address 
declines in account values. Charles Liberis 
and Gene Mitchell, Liberis & Associates 
P.A., Pensacola (850) 438-9647. 


Stockbroker Misconduct 


= Darren C. Blum, Esq. concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, including working in the “pits” of the 
commodities exchange; former licensed broke; 
with the NFA and NASD; former associate ofa 
large New York law firm that defended many 
brokers and brokerage firms; former intern for 
the NASD Arbitration Department; a published 
author and co-author of securities arbitration 
articles; and an approved arbitrator for the 
NASD and NFA. Referring attorneys are gladly 
paid in accordance with Florida Bar rules. Blum 
& Silver, LLP, 12540 W. Atlantic Bivd., Coral 
Springs 33071; Phone: (954) 255-8181; fax: 
(954) 255-8175, 1-877-STOCK-LAW. 


Remember the 2008 
Journal DIRECTORY. 
Coming in September. 


FREE! HCAI MEDICAL TEA 


OF MEDICAL RECORDS! 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCAI1 
Facsimile 727-375-7826 
Telephone 727-579-8054 


All major credit cards accepted. 


TATIVE EXPERTS 
TO MED CAL-LEGAL COMMUNIT 


| 
MEDICAL/DENTAL MALPRACTICE 

EXPERTS- ALL SPECIALTIES 

| 

| 
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(“ten ants in common”) (“tenants in common”) 


Vv Smart Tools on Westlaw 
On Westlaw”, your word searches turn up more on-point results — and nothing more. 
It's simple. It's smart. And very forgiving. A query can contain a misspelling, a term 
that doesn’t exactly match the author's language — even an extra space. On some 
systems that will waste time or worse, miss cases, statutes or regulations. But the 
Smart Tools® “Did You Mean?” function can catch typos, even suggest related terms. 
You might say it fills the gap between what you type and what you mean. 


For more information, go to westlaw.info 
or call 1-800-977-WEST (9378). 
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Better results faster. 
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